STUDY

P
(&
Requested by the LIBE committee ==

European Parliament

The European Media
Freedom Act:

media freedom, freedom of
expression and pluralism

Policy Department for Citizens' Rights and Constitutional Affairs
Directorate-General for Internal Policies

PE 747.930-July 2023 EN







The European Media
Freedom Act:

media freedom, freedom of
expression and pluralism

Abstract
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EXECUTIVE SUMMARY

The study aims to provide a comprehensive overview and analysis of the academicand policy debate
surrounding media freedomand pluralismin Europe, starting fromthe definition of media and media
pluralism,and addressing the challenges of the re-conceptualisation of these termsin the algorithmic
society. The objectiveis to shed light on the debates at EU level that have characterised the choices of
the Europeaninstitutions sofar, whenaddressing the issue of safeguardingmedia pluralismand media
freedom at EU and member state levels. The EU, and before the European Community, has always
acknowledged theimportance of media pluralismin safeguarding democratic valuesand the freeflow
of information; however, the political and legal debate on the division of competences between the
EU and its Member States on this matter has posed a significant obstacle in progressing towards a
common set of rules to support media freedom and media pluralism.

With this perspective in mind, the study then offers an overview on the EU legislative and soft law
measures thatarein place to enhance and support journalists and media outlets, focusing also on the
measures deployed to fight disinformation. Particular attention is paid to the development of the EU
policy coping with the digital revolution, intervening on the regulation of big tech, building of the e-
Commerce Directive liability regime that was deemed unfit for to tackle the challenges posed by the
services provided by very large online platforms and very large search engines. Ultimately, this study
recognises that the European Media Freedom Act (EMFA) does not exist in isolation but is part of a
broader context shaped by various policy and legislative initiatives that affect media freedom and
pluralism of the media. Therefore, it is essential to examine these initiatives in order to better
understand the background against which the EMFA operates, the policy needs, and the appropriate
measures to deployto support media pluralism and mediafreedomin the EU.

The study, then, focuses more in depth on the EMFA proposal: it reasons on the legal basis (Art. 114
TFUE), and then analysesthe provisions of the Act undereach of the Chapters composing it. The EMFA
Regulation Proposal aims to tackle some of the main issues for media pluralism and freedom as
identified by scholars, journalists, policymakers, the industry and a wide range of stakeholders over the
years. In particular, it offers definitions of key terms - expanding the scope of previous media polices
andtaking in consideration provision of media services in the digital environment. It defines rightsand
duties of media service providers, calling for approximation of the Member States (MSs)’ standards in
guaranteeing ownership transparency and editorial independence; it innovates the governance
structure of media policies establishing a new European Board for Media Services; it opens the way for
new methodologies for assessing media market’s concentration, taking into account their impact on
media pluralism; finally, it seeks to establish more open and harmonised methods for audience
measurement. Welcomingthese objectivesand the overall design of the Act, this study aims to give a
detailed account of the debate that emerged between media professionals and experts, adding further
inputs at this stage of the legislative proposal.

Lastly, building on a comprehensive research and analysis and highlighting the diverse viewpoints
from scholars, experts, policymakers, and civil society actors, the study provides a set of
recommendations to the EU policy makers. The suggestions take into account the complexities and
nuances of the media landscape while considering the evolving technological and societal dynamics.
The recommendationsare grouped into three categories: intervention at the EU level, improvements
to the EMFA, and additionalissues impacting media systems.
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i) The first group of recommendationssupportsthe choice of EU-levelintervention and regulation to
address media systems. The reportemphasizesthe importance of maintaininga proactive approach to
safeguard media freedom and pluralismin the European Union.

ii) The second group of recommendations focuses onimproving the proposed EMFA by addressing
specific aspects of the regulation and potential shortcomings in its implementation. One key
recommendation is to strengthen the inclusivity of protections and safeguards by expanding the
definition of media service providers to include new forms of professional journalism beyond
traditional newsroom employees. Additionally, the study suggests enhancing transparency obligations
for media service providers by requiring disclosure of ownership information to both the public and
relevant publicauthorities. This includes the creation of publicly available registers at national and EU
levels. Therecommendations also highlight the need for theindependence of the EuropeanBoard for
Media Services from the European Commission, along with better agency-based secretariat and
consultation with civil society organizations. Furthermore, the study proposes an independent
monitoring system for the implementation of Article 17, which pertains to the relationship between
media service providers and very large online platformsand search engines. Other recommendations
focus on issuing transparent and objective guidelines for assessing media market concentrations,
including stakeholders and civil society organizations in the assessment process, monitoring media
market concentration on a regular basis with EU-level peer review, and adding safeguards for media
market plurality at the local level.

iii) The third group of recommendations addresses issues not covered by the proposed Regulation
but that significantly impact media systems and the promotion of media freedom and pluralism. The
recommendationsdraw on the results of the Media Pluralism Monitor project and additional research
conducted by the Centre for Media Pluralism and Media Freedom. Key recommendations here include
strengthening the political independence of the media by introducing rules to prevent conflicts of
interest between media ownership and high-ranking political roles. Another recommendation is to
create a more balanced and transparent environment for relationships between media content
providers and digital intermediaries, considering the specific challenges posed by digital platforms.
The study suggests providing financial support to journalism as a public good, potentially increasing
funding for news mediathrough programs incentivizinginnovation, journalistic cooperative initiatives,
investigative journalism, and local and community media. It also proposes the establishment of a
European Fund for Journalism to support media pluralism and transition in the digital environment.
Additionally, the study suggests considering the use of revenues from the taxation of digital
companies' profits to support media production and pluralism. Finally, the recommendations
emphasize the importance of monitoring and ensuring exposure diversity in media content,and to
support independent monitoring initiatives when it comes to practices adopted by very large online
platforms addressing systemic risks affectingmedia pluralismand freedom of the media. In conclusion,
need for evidence-based research and a re-conceptualization of media diversity in the digital age is
underlined.
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1. INTRODUCTION

Media freedom and pluralism areessential requisites of a democratic society, allowing for thefree flow
of information, fostering public debate, and empowering citizens to make informed decisions. It is
widely known that the media landscape has undergone significant transformations in recent years,
fuelled by rapid advancements in technology and changing consumer habits. The digital revolution,
with a proliferation of online intermediary platforms, and in particular very large online platforms, as
now defined by the EU Digital Services Act, has contributed to the disruption of the media market,
leading to a profound crisis of the media sector.Recent years have witnessed a steady decline in the
sustainability of traditional business models in the media. The media market in the EU and worldwide
has rapidly and dramatically changed in the last decades. In 2020, in the European Union, the sum of
advertising revenues collected by all media sectors (television, radio, newspapers, cinema) was lower
than the advertising revenues in digital, dominated by social networks and search engines, and with
the first two operators — Alphabet and Meta - which account for two thirds of the market (Irion et al,
2022): this trend has dramatically compromised the traditional business model of the media that was
mostly relying on advertisingas a mean to monetise the attention of the media service recipients.

This evolving media landscape presents both opportunities and challenges for media freedom and
pluralismin the EU. The specific nature of the media, as a vital pillar of democracy and a crucial source
of information, makes itimperative to ensureits independence, diversity,and accessibility. Within the
EU, there has been an ongoing debate surrounding media pluralism and howto supportit, that dates
back at least to the 80’s and had its first concrete acknowledgement with the publication by the
European Commissionofthe 1992 Green Paper on “Pluralism and Media Concentration in the Internal
Market: An Assessment of the Need for Community Action”'. While Member States have traditionally
held the primary responsibility for safeguarding media freedom and media pluralism, as part of their
exclusive competences, the political and academic debate has been revolving over the need for a
coordinated approach at the EU level, as a needed measure to tackle the internal market barriers and
to enhance thefree flow of media services across the EU (see below Section 3.1). Establishing rules for
the media industry entails fostering common standards for the regulation of peculiar services, as the
media services, that areinstrumental to democracy, and entails consequent considerations of media
plurality too. One of the main obstacles to a level playing field in the media sector has been the
controversialissue around the existence of competences of the EuropeanUnionin legislatingon media
freedom and pluralism, as media regulation has largely been left within the domain of national
governments.

Recognizing the importance of addressing the challenges faced by the media market, the European
Commission, with the European Media Freedom Act proposal, has taken a significant step forward by
initiating an ambitious project. This legislative initiative aims to harmonise national rules that are
affecting the functioning of the internal market for media services and of media service providers.
While benefiting the internal market, the Act should strengthen media pluralism and enhance media
freedom within the EU, acknowledging the need for a coordinated and comprehensive framework to
safeguard these fundamental principles. The European Media Freedom Act seeks to foster harmonised
rules for the internal market, and, alongthis, also to favour a healthy media industry, including diverse

' Commission of the European Communities (1992), Pluralism and media concentration in the internal market: an

assessment of the need for Community action: Commission green paper, Luxembourg, OOPEC, 1992.

PE 747.930 9


https://link.library.eui.eu/resource/riF1GgmdkmY/

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

voices, protect independent journalism, and, lastly, ensure more transparency and exposure of media
services to all citizens.

This study aims to delve into the multifaceted aspects of policies within the European Union that are
touching upon media pluralism and media freedom. By examining the changing media market, the
specific challenges faced by the media sector, the ongoing debate on media pluralism, and the
implications of the European Media Freedom Act, it seeks to analyse the old and ongoing debate on
how to ensure media freedom and pluralismin the EU, touchingupon the debate on the competences
of the EU in dealing with media freedom and pluralism. In order to do so, the study will provide a
theoretical framework, an overview on the EU legislative and soft law measures that are in place to
enhance and support journalists, and also on the measures deployed to fight disinformation, in
particular in the online environment. Through a comprehensive analysis of relevant academic
literature, policy documents, and empirical data, this study aims to contribute to the existing body of
knowledge on media freedom and pluralism.

The study provides, moreover, an analysis of the European Media Freedom Act proposal, including
insights into potential trajectories to amend and ameliorate it, and policy recommendations to
Member States and the EU on measures to strengthen media freedom and media pluralism.

10 PE747.930



The European Media Freedom Act: media freedom, freedom of expression and pluralism

2. THE THEORETICAL BACKGROUND: DEFINING MEDIA
PLURALISM INTHE EUROPEAN CONTEXT

2.1. Re-conceptualising media pluralisminthe digital environment

As a premise to the analysis on media freedom and media pluralism policies in the European Union,
this and the next section of the study summarise the academicand policy debate on the two relevant
notions at the basis of the discussion itself: media pluralismand media freedom.

Freedom of expression, freedom of the media and, consequently, media pluralism, in all its faceted
definitions and interpretations, are cornerstones of contemporary democracies. They are key for
ensuring an open publicdebate, and are basic preconditions forenjoying otherrights, such as the right
to voteand freedom of assembly.

Media pluralism should be considered to be an essential characteristic of contemporary democracies,
and a primary policy objective:itis enshrined in Article 11.2 of the Charter for Fundamental Rights, it is
a corollary of therightto freedom of expression (as guaranteed under Art. 10 the European Convention
on Human Rights (ECHR). As mentioned in the Recommendation (2018) 1 of the Council of Europe on
media pluralism and transparency of media ownership, media freedom and pluralism “ensure the
availability and accessibility of diverse information and views, on the basis of which individuals can
form and express their opinions and exchange information and ideas”. Thus, media pluralism is a key
featurefor therule of lawin democratic countries, a preconditionfor a sound debate on politically and
socially relevant themes.

While thereis generalagreement on the key democratic value of media pluralism, definition of media
pluralism is subject to considerable debate and is shaped by various political, economic, and legal
contexts, as well as market and technological advancements (Brogi, 2020). The European debate on
the notion of media pluralismis linked to the definition of representative democracy, able to represent
various social actorsand their stances; moreover, the debate expands on considerations related to the
understanding of deliberative democracy, implying thatcitizens should have access to a great variety
of information in order to be able to participate in the democratic debate and ultimately validating
different points of view on matters of public interests (Klimkiewicz, 2019). From a sociological
perspective, media pluralism could also beinterpretedas ensuringthe representationin the media of
geographical and cultural diversity, for example guaranteeing a non-biased representation of
minorities, or the possibility to access news in minority languages. From this point of view, media
pluralism can also be considered a fundamental feature in the remit of public service media, who
should provide plural information in the public interest. This notion, together with the one ensuring
diversity of voices during electoral campaigns, can be subsumed under the concept of “internal
pluralism”. Internal, or content-related, diversity, refers to a variety of contents, perspectives and
representations of social groups provided by a single media outlet. It becomes particularly relevant
when considering the diversity of content offered in oligopolistic media markets. It also “consists of
representation requirements within media companies’ management and/or workforce. Such rules
oblige media companies to reflect the various political, ideological, or social groupsin the composition
of theirmanagement boardsand/or staff” (Valcke, 2011).

From a market perspective, instead, media pluralism is associated with diversity and transparency of
media ownership. Concentration in the media market is considered to be a risk for the democratic
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debate as potentially limiting the diversity of voices offered by the market itself; simultaneously,
transparency of media ownership is a key instrument to evaluate, on one hand, the concentration of
the market, and on the other, to unveil vested interests of (also, beneficial) media owners and a
consequent potential bias in the editorial line of a media outlet. This definition of media pluralism
referring to the structure of the media market is actually the most employed interpretation of the
concept by policymakers:for manyyears, media pluralismhasjustbeen related with external pluralism.
External pluralism is a useful notion for measuring the market power: namely, the number and diversity
of media owners, media companies or channels: the highertheir numberin each market, the betterfor
the possibility of having a public debate including diverse viewpoints. In other words, structural
diversity, and particular structural conditions of media systems, are more likely to lead to a diverse
production of content quality (Voltmer 2000). While policy endeavours to ensure external market
pluralism hold significance, they alone are not sufficient in attaining comprehensive pluralism within
individual countries®XThe current global communication environment requires to re-conceptualize
external media pluralism, not only considering media ownership, but also communicative power and
conflict of interests, given the increasing number of oligarchs owning media companies (Dragomir,
2019) and state domesticand foreigninterference in media activities (Schiffrin 2017; Lucas, 2020).

From both an academic and a policy perspective, due to the technological development and the rise
of digital platforms intermediating media content, the concept of media pluralism has to be re-
interpreted. New technologies spreading information sparked initial optimism, because of the growing
possibilities to produce and disseminate information, quickly and with lowered costs. However, the
consolidation of big digital companies as gatekeepers of online information have raised concerns on
the actual pluralism in the digital environment, and whether the democratic discourse really benefits
from it (Moore and Tambini, 2018), also in light of the enhanced risks of manipulation of internetusers
and spread of disinformation (Parcu, 2019). Noting this,manyauthors and policymakers have engaged
in are-interpretation of the meaning of media pluralism, and an analysis of the emerging threatsto it.

The deployment of algorithmic systems has been disruptive in the ways news are produced,
disseminated and consumed. The personalisation of online news is one of the main concerns. Indeed,
it has been widely argued that users may confine themselves inside “filter bubbles” (Pariser, 2011)
where they are exposed to anarrow pool of information, andin “echo chambers” where they are mainly
confronted with like-minded users (Sunstein, 2017). The consequences of these intertwined
phenomena may be various: reduced exposure to alternative viewpoints and worldviews, politically
fragmented and polarized audiences more vulnerable to disinformation, censorship and propaganda
and, more broadly, weakened informational self-determination.

In this context, the notion of “exposure diversity” (Helberger et al., 2018) has become relevant for
elaborating a new definition of media pluralism: exposure to differentcontentand perspectives is not
anymore only a matter of external and internal pluralism, but it also needs to take into account the
design of the personalization algorithms and platforms’ interfaces. It is indeed currently a common
belief among academics and policymakers that improving source and content diversity could be
achieved by promoting variety of exposure. Understanding the normative justifications for this belief,
however, is essential. There areindeed at least two fundamental issues that need to be resolved.

Ontheonehand, thereis insufficient evidence of the existence and therisks of filter bubbles and echo
chambers, and therefore of the consequent presumed reduction of diversity. To this date, research has
been somewhat contradictory and, ultimately, inconclusive (Reviglio, 2022). Given the heterogeneity

2 As noted by the EC, “political power can occur through the lobbying of powerful interest groups—whether these are

political, commercial, or other” (Commission of the European Communities, 2007, p.5).
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of online platforms and users, causesand effects of personalization algorithmsvary widely. Many users
also seem to benefit from a more diverse exposure. Empirical research has even suggested that
personalization algorithms may become better than human editors in promoting diversity (Moller et
al., 2018). Personalization algorithms in theory adapt to the preferences of users so that more diverse
content is recommendedif more diverse content is consumed. Also, exposure diversity is mediated not
only by users’ interactions with recommended content, but also by sharing practices, content
moderation, and design affordances?.

On the other hand, there is no consensus on what “diversity” really means and, eventually, how to
support it. Media diversity can indeed refer to a variety of notions such as source diversity, content
diversity, diversity exposure, diversity consumption, viewpoint diversity, individual diversity, diversity
among individuals etc. (Napoli, 1999; Loecherbach et al., 2020; Bernstein et al., 2020). It is indeed a
multifaceted and complex concept that can be achieved in many different ways, and whose
interpretation differs according to the research area considered. It remains unclear, then, how much
exposure to what kind of diversity would be normatively sufficient to preserve media pluralism.
Information abundance in the digital age, in fact, resulted in an endless array of diverse content,
blurring the boundaries of what diversity could mean. Also, different theories of democracy conceive
and, therefore, would promote media pluralismin different, and at times, conflicting ways (Helberger,
2019). Thereare, in fact, various trade-offs in the design of diversity; for example, does theexposure to
false conspiracy theories promote diversity? Beyond cultivating diversity by design, there are also a
variety of other public-oriented principles that could complement this endeavour such as fairness,
autonomy, inclusiveness, journalisticauthority, serendipity and deliberation (see Stray, 2023). Also, the
problem of “preferences alignment”, that is, how to assure that algorithmic systems infer the actual
preferences of users, is particularly relevantin this context (Thorburn et al., 2022).

All in all, a variety of approaches have been proposed to promote media pluralism in digital
environments. Generally, the development of parametersthatoptimize personalization algorithms for
preferences alignment, medium-term goals, and the realization of public values is essential. By doing
this, not only users could be exposed to more diverse content but also to trustworthy and general
public-interest content, assuring the exposure to a variety of viewpoints (especially in times of
elections). At the same time, it is suggested to develop and improve tools to control these
personalizationalgorithms. More broadly, it is crucial to raise algorithmicawareness and literacy as well
astoregulate the most perverse effects of the businessmodels driven by users’ attention.

Whatis clear is that the notion of media pluralism, in parallelto that of “media”, is changing together
with the increasing complexity of the information society. Section 2.2 will offer some reflections on
what ought to be considered “media” nowadays.

Other scholars, in fact, minimise the above concernsarguing that filter bubbles are poorly defined and can be easily burst
(Bruns, 2019); echo chambers have always existed as long as human beings have a homophily bias (i.e. they tend to prefer
like-minded people); that personalization could foster “expert citizens” with stronger group identities; and, finally, that
even political polarisation, if properly channelled, could eventually become beneficial to democracies (especially from an
agonistic theory of democracy) (Stray, 2021). Beyond reduced diversity, the most compelling concern is the platforms’
business model based on the so-called “attention economy” and the “optimization of engagement” that eventually
promote incendiary and polarized content, distraction, superficial news consumption, addiction and manipulation.
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2.2. Rethinking mediain thedigital society. The standards of the Council
of Europe

The re-conceptualisation of media pluralism finds in the re-conceptualisation of media its logical
precondition. In the rapidly evolving digital age, the traditional concept of media has undergone a
profound transformation. The rise of digital platforms, social media, and online content distribution
has revolutionised the way informationis created, consumed, and shared.

In this new media landscape, it is crucial to stress once again that the free flow of information, media
freedom and media pluralism are essential for a democratic debate, for the existence itself of
contemporary liberal democracies. From this assumption we can derive that information can be seen
as a public good that is instrumental to democracy. This premise is the basis for recognising the
rationale of entrusting media with certain privileges (Tambini, 2021a), and that it is crucial to redefine
the status of media in the digital society.

Traditionally, media referred to established institutions such as newspapers, television, and radio,
which served as gatekeepers of information. These entities have always played a vital role in shaping
public opinion and facilitating democratic discourse, leading to recognisethat media are not common
goods/services in the market, but they fulfila democraticrole that needs to be recognised in order to
shape meaningful media policies.

The digital revolution has blurred the boundaries of media, enabling anyone with an internet
connection to create and disseminate content. Individuals, social media influencers, bloggers, and
citizen journalists now play significant roles in the media landscape. Moreover, nowadays, media
operatorsare no longer thegatekeepers and no longerthe masters of a two-sided market, monetising
theattention of the usersand sustaining theirbusiness mainly with advertising. The media market has
dramatically changed, and itis a market thatis increasingly suffering fromthe competition of big tech
companies that benefit from lower distribution costs, provide users with content collected from others,
and monetise the attention of the users. Theimbalance of market power between the media and the
online platforms and search engines is currently one of the mainissuesto be addressed when defining
policies to support media freedom and media pluralism. That is the reason why so many relevant
policies that have an impact on media pluralismhave beendeveloped aiming to fix this imbalance (see,
for instance, the various policy measures developed worldwide to protect news content from the
perspective of copyright in the digital society, or from the competition perspective (see also Section
4.2.4.1 on Article 17 EMFA).

Given the evolving media environment and considering that media freedom, and in particular news
media freedom, is connected with privileges and responsibilities (deontological standards for the
journalistic profession, ruleson liability, on sources disclosure, funding, tax status, copyrightand news
revenues, distribution rules such as must carry rulesensuring thedelivery of some kind of contente.g,
publicinterest content) thereis a pressing need fora "new social contract" (Tambini, 2021a) that defines
the status of the media in the digital society and is mindful in avoiding the definition of the media
privilege comes with control (Tambini, 2023).

Starting from these premises, it is worth briefly recalling the standards stemming from the Council of
Europe’s work when it comes to defining media in a new digital environment. The 2011
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Recommendation of the CoE’s Committee of Ministers **In fact, a variety of online intermediaries and
platforms are “essential” for themedia’s outreach and individuals’ access to media. They have become
“essential pathfinders” to information, “gatekeepers”, and may have an “active role ® “The 2011 CoE
Recommendation stressed in particular the “specific functions in the media process” fulfilled by these
actors?®

The Committee of Ministers recommended that Member States adopt a “broad notion” of media,
including “all actors involved in the production and dissemination, to potentially large numbers of
people, of content (for example, information, analysis, comment, opinion, education, culture, art and
entertainment, in text, audio, visual, audiovisual, or other form) and applications which are designed
to facilitate interactive mass communication (for example, social networks) or other content-based
large-scale interactive experiences (for example, online games), while retaining (in all these cases)
editorial controlor oversight of the contents”.’

As notedinthe 2022 “Study on media plurality and diversity online”°(Irion et al., 2022), the Appendix
to the Recommendation proposes intent to act as media”; (2) having the “purpose and underlying
objectives of media (lbid)"" ' (4) adhering to professional standards; (5) seeking “outreach and
dissemination”, where media has traditionally been defined as “mediated public communication
addressed to a large™ (6) meeting public expectation, where individuals expect the media to be
“available”,and “broadly accessible”, even when paid-forservices."

The Council of Europe’s Recommendation ona new notion of media fed intothe broad notion of media
employedin the 2018 Council of Europe’s Recommendation on Media Pluralism and Transparency of
Media Ownership™. It focuses on online media, defining them as a “wide range of actors involved in
the production and dissemination of media content online and any otherintermediaries and auxiliary
services which, throughtheir control of distribution of mediacontent online oreditorial-like judgments
about content they link to or carry, have an impact on the media markets and media pluralism”.'* The
specification of these actors’impact on mediamarketsand mediapluralismis a key novelty. Moreover,
“editorial-like judgments” by intermediaries are also taken under consideration in the 2018
Recommendation on the roles and responsibilities of internet intermediaries, which emphasised that
through content moderation and ranking these intermediaries “may thereby exert forms of control

Recommendation CM/Rec(2011)7 on a new notion of media, https://edoc.coe.int/en/media/8019-recommendation-

cmrec20117-on-a-new-notion-of-media.html.

Concil of Europe, Recommendation CM/Rec(2011)7 on a new notion of media (2013), Para. 5.

Ibid., Para. 6.

Ibid., Para. 7.

lbid.

Ibid.

European Commission, Study on media plurality and diversity online, 16 September 2022, https://digital-

strategy.ec.europa.eu/en/library/study-media-plurality-and-diversity-online.

Ibid., Recommendation’s Appendix, Para. 23.

2 1bid., at Appendix, Para. 34.

3 lbid. Appendix, Para. 43.

' lbid., at Appendix, Para. 50.

5 Council of Europe (2018), Recommendation CM/Rec(2018)1[1]of the Committee of Ministersto member States on media
pluralism and transparency of media ownership (Adopted by the Committee of Ministerson 7 March 2018 at the 1309th
meeting of the Ministers' Deputies),
https://search.coe.int/cm/Pages/result _details.aspx?Objectld=0900001680790e13 https://coe.int/en/web/freedom-
expression/committee-of-ministers-adopted-texts/-/asset _publisher/aDXmrolOvvsU/content/recommendation-cm-rec-
2018-1-1-of-the-committee-of-ministers-to-member-states-on-media-pluralism-and-trans parency-of-media-ownership.

16 Recommendation CM/Rec (2018)1 of the Committee of Ministers to Member States. On Media Pluralism and Transparency

of Media Ownership. Council of Europe. 7 March, 2018, Appendix.
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which influence users’ access to information online in ways comparable to media, orthey may perform
other functions thatresemble those of publishers”'” (see Valcke, 2019).

In 2022, the Council of Europe adopted a Recommendation on principles for media and
communication governance, which also elaborated on the “new notion of media” . It emphasised the
“heavy dependence” of media on platforms, calling for a “differentiated approach” to media policy
when dealing with different actors. In the last 20 years, the notion and definition of media have
gradually evolved, with a broad notion of media characterizing the standard-setting instruments of the
Council of Europe. In parallel, the notion of journalism has also evolved.

A new notion of media consideringonline mediaactors andintermediaries alsoemerges from the case
law of the European Court of Human Rights (ECtHR) and of the Court of Justice of the European Union
(CJEV). The ECtHR has confirmed that Article 10 ECHR also guarantees the right to freedom of the
media'®, issuing many judgmentson online news media and the role of online platforms in the media
ecosystem,andin a 2019 judgement, the CJEU expressly .confirmed that Article 11 of the EU Charter of
Fundamental Rights should be given the “same meaning and the same scope” as Article 10 ECHR, “as
interpreted by the case-law of the European Courtof Human Rights"%

7" Recommendation CM/Rec (2018)2 of the Committee of Ministers to Member States. On the Roles and Responsibilities of
Internet Intermediaries. Council of Europe. 7 March, 2018, Para. 5.

8 Council of Europe, (2022). Recommendation CM/Rec (2022) 11 of the Committee of Ministers to Member States on
principles for mediaand communication governance.
https://search.coe.int/cm/Pages/result details.aspx?Objectld=0900001680a61712.

% For example, OO0 Regnum v. Russia, Application no. 22649/08, 8 September, 2020, Para. 67.

20 Case C-345/17,Judgement of the Court (Second Chamber) of 14 February, 2019 Sergejs Buivids v. Datu valsts inspekcija.
Court of Justice of the European Union. 9, Para. 65.
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3. MEDIAPLURALISM AND THE EUROPEAN UNION

3.1. The ongoing debate on the legalbasis for an EU legislation on
media pluralism

The fundamental relevance in safeguarding media freedom and media pluralism in the European
context, entails, as seen above, a complex definition and conceptualisation of the terms that is very
peculiar of the European approach to the issue, and at the core of any media policy. Based on the
interpretation of Art. 10 ECHR, Member States have obligations to go beyond refraining from
interference and are required to take proactive measuresin order tocreate theconditions for media to
operate and to guarantee pluralism, either in the marketor during election campaigns, or in ensuring
access to the media to citizens.

Whether the European Union, and before the European Community, has always acknowledged the
importance of media pluralism in safequarding democratic valuesand the free flow of information, the
political and legal debate on division of competences between the EU and its Member States on this
matter has posed a significant obstacle in progressingtowardsa common setof rules to support media
freedom and media pluralism. Differing are the positions among Member States regarding the
appropriate level of EU involvement in media regulation, with some advocating for stronger central
oversight, while othersemphasisingthe need to preserve national sovereigntyin this domain.

Thelegal complexities surrounding competences, and the political resistance to vote EUrules on media
pluralism and media freedom, perceived as a limitation of national sovereignty have often led the EU
to enact diluted or fragmented initiatives that fall short of addressing the core challenges of media
concentration,diversity,and independence at the EU level. Nonetheless, it must be acknowledged that
the EU has enacted several legislative policy measures that affect media and media pluralism mostly
using indirect approaches, such as regulations on digital platforms, transparency requirements for
companies in general, and for online platforms, initiatives to combat disinformation online, rules to
protect whistleblowers (see below Sections 3.2.4, 3.3, and 3.4). While these measures indirectly touch
upon media pluralism, they do not provide a comprehensiveand targetedapproach to addressing the
core challenges faced by media diversityand independence.Despite the challenges posed by the legal
debate, there is growing recognition of the need to address media pluralism at the EU level. The
increasing influence of digital platforms, the cross-border nature of online media, and the threats
posed by disinformation have highlighted the importance of coordinated efforts. The Digital Services
Act itself demonstrates a willingness to concretely tackle aspects related to media pluralism in
particularin Artt. 34 and 35, whererisks for “freedomand pluralism of the media, enshrined in art 11 of
the Charter" should be taken into accountin cases of risk assessment and risk mitigation by very large
online platforms and very largeonline search engines.

The debate on EU powers on media freedom and pluralismis centred on the allocation of powers and
responsibilities between the EU and its Member States (for an extensive analysis see Cole et al. 2021;
Irion, etal, 2022; Bard et al., 2016).

The EU operates under a system of attributed competences, where the EU has only the competences
conferred upon it by the Treaties, while others remain within the jurisdiction of Member States. The
EU's competences are classified into three main types: exclusive competence, shared competence, and
supporting competence. Exclusive competence refers to areas where only the EU has the authority to
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legislate and adopt binding measures?'.Shared competence means that both the EU and Member
States can legislate and adopt measures, but the EU sets the minimum standards. So, Member States
exercise their competenceif the Union has not exercised its own ones. Supportingcompetence allows
the EU to coordinate, or supplement the actions of Member States without replacing their
competences. Regardingmedia freedomand pluralism, there is no explicit competence of the EU over
them: just Article 167 TFEU refers to a supporting competence limited to culture, including its
audiovisual media dimension, that does not create a specific competence, nor allows for the
harmonisation of national measures. Due to the lack of explicit competences, the debate is mainly
revolving on the legitimacy, scope and limits of using the horizontal competence under Art. 114 TFEU,
based on which the European Parliament and the Council may adopt measures of approximation of
national provisions for the establishment and functioning of the internal market, to reqgulate media
policy.

Critics (Cole et al 2021) argue that media policy is a matter that refers to the national constitutional
order and should remain within the exclusive competence of Member States, as there is no explicit
legal basis in in the Treaties. The intention of the Member States in negotiating the Treaties can be
interpreted as excluding media and media pluralism from the remits of the European supranational
level of intervention, and internal market competences do not entitle the EU to harmonize legislation
in the area of media pluralism. Asupportingargument in this senseisalso the interpretation of Protocol
29, annexed to the Treaty of Amsterdam,on the system of public broadcasting in the Member States*
, that underlines that Public Service Broadcasting (PSBs) remit is conferred, defined and organised by
each Member State and that the Treaties do not prejudice “the competence of Member States to
provide for the funding of public service broadcasting insofar as such funding is granted to
broadcasting organisations for the fulfilment of the public service remit”. Art. 167 TFEU, mentioning
explicitly audiovisual media, must be interpreted as limiting the competence of the EU to the
supporting activities there foreseen,and only in the audio-visual sector. Based on these assumptions,
considering the diversity of media landscapes, cultural differences, and national specificities, the EU
involvement in media regulation could undermine diversity, andthe independence of national media.

Against this thesis, it must be acknowledged that Article 167(4) does not avoid, nonetheless, the
possibility of proposing an EU action on media under a shared competence, and in particular under
Article 114 TFEU. Moreover the Protocol on the systems of public broadcasting can be interpreted as
limited to the publicfunding dimension of Public Service Media (PSM), and as indirectly including PSM
in the scope of the internal market.

The possibility and legitimacy of using Article 114 TFEU as a legal basis to act to indirectly support
media pluralism gained support(lrion et al 2022) amongst academics and commentators, also in light
of the case law of the European Court of Justice consolidated jurisprudence affirming that through
article 114 thelegislature can also pursue'non-market' objectives, and that in fact thatthese objectives
can even be the core of the piece of legislation as long as the conditionsfor the use of Article 114 TFEU
are fulfilled (see e.g. De Witte, 2012 or Kosta, 2015). Recently, also the legal service of the Council of
the EU (Council, 2022/0277 (COD) has endorsed this possibility for the European Media Freedom Act.
The legal service explains (and verifies in the specific case of EMFA) the conditions that allow for the
use of Article 114 TFEU in the specific matter, namely “the existence or likely emergence of disparities

21 To be noted that Art. 11(2) of the European Charter for Fundamental Rights states that “The freedom and pluralism of the
media shall be respected”. Nonetheless, this article does not grant the EU competence over media pluralism. Based on Art.
51 (2), the Charter itself states that it “does not establish any new power or task for the Community or the Union, or modify
powers and tasks defined by the Treaties.”

22 (0JC340,10.11.1997)
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between national laws which are such as to obstruct fundamental freedoms and thus have a direct
effect on the functioning of the internal market or to cause significant distortions of competition; the
fact that purpose of the measure is to improve theconditions for the establishmentand functioning of
theinternal market; and thelack of another appropriate legal basis” and concludesthatArt. 114 TFEU
could be used as a legal basis of the EMFA. The opinion underlines “while some media services are
indeed culturalin nature, the exclusion of certain measures from theactions which can be taken under
Article 167 TFEU does not affect the scope of Union competence under Article 114 TFEU.”

Additionally, it must be highlighted how the EU may claim a role to play in the media sector, in
safeguarding media pluralism, particularly in the digital age. Indeed, the cross-border nature of online
media requires a coordinated approach to address challenges such as media concentration, the
opinion power of digital platforms and disinformation. The EU action can complementnational efforts
and contribute to a more cohesive anddiverse media landscape.

Provided that the principle of conferral does not hinderthe possibility of a legislation to harmonise the
internal market in the media sector and benefit media pluralism, nonetheless, the legal challenge
consists in striking the right balance between EU-level intervention and Member States' autonomy.
This balance is crucial to legitimise the EU actions by demonstrating that legislating over media
freedom and pluralism respects the principles of subsidiarity and proportionality. It involves assessing
whether EU measures are necessary, proportionate, and respectful of the diverse media landscapes
across Member States. One of the main points of contention in the legal debateis, therefore, the
principle of subsidiarity, which stipulatesthat decisions should be taken at the most appropriate level,
be it national or European.

3.2. Throwback: the debate on media pluralism from a historical
perspective

In the previous sections of the study an overview of the theoretical debate on media freedom and
pluralism was provided, including an analysis on the much-debated issue of the EU competences on
media pluralism. It must be stressed, nonetheless, that, alongwith the discussionon the competences,
the European political debate has beenlively on theissue acrossthelast decades,and that, indeed, the
European Media Freedom Act proposalis notconceived in a vacuum: this legislative initiative is rooted
in alongstanding debateand shapedby political considerationsand positioning.

Reconstructing some of the trendsin the political discourse on mediapluralismand media freedom at
European level, some specific streams of debate can be analysed: the discussion in the 1990’s
stemming from the Green paper on Pluralism and media concentration; the debate on the so called
“three-step approach”, started in 2007 with the Commission Staff Working Document %, to advance
the debate on media pluralism; the debate on the compliance with the rule of law, an approach to
safeguarding media pluralism that is very much influenced by the need to tackling specific country
cases of backsliding compliance with media pluralism (in particular Hungary and Poland, see Holtz-
Bacha, 2023), but that is also complemented by a broad setof measuresto supportjournalists, to cope
with the digital developmentsand to fight disinformation online.

These streams of debate went in parallel with the related debate on the evolving definition of media
and media pluralism, with as well with the the approval and enactment of the Council Directive
89/552/EEC, Television without Frontiers Directive (TWFD) and of the Audiovisual Media Services
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Directive (see section 3.2.4), with the debate on role and funding of the public service broadcasting
and of competition lawin the media sector.

In this context, the driving role of the European Parliament must be acknowledged, as the EP has served
as a catalyst for the debate on media pluralismand media freedom, contributingto highlight national
cases that could not be considered compliant with fundamental standards on freedom of expression
and media pluralism, suggestingalternative policy options,and co-legislating on actsthat regulate the
information sector, keepinga special eye on media pluralism and media freedom considerations.

Understanding the historical context and the ongoing discussions surrounding media freedom and
pluralism is essential for understanding the significance and implications of the European Media
Freedom Act draft, which cannot be perceived as a proposal targeting a specific country situation in
the EU, but aims at providinga common ground for media to freely operate in the internal market, as
it has been requested forlong time by part of the European policymakers. In this section, we will briefly
delveinto the political landscape andhistorical backdrop that have influenced the development of this
Act, shedding light on its originsand the broaderdiscourse onmedia freedomand pluralismin Europe.

3.2.1. The debate in the 80’sand 90’s

The political debate on media policy at European level dates back in the 80’s when a pillar of the
European audiovisual policy was discussed and approved, Directive 89/552/EEC, better known as
Television Without Frontiers Directive® (see Section 3.2.4).

Thefirst bold initiative of the Commission regardingmedia freedomand pluralism can be traced back
to 1992, which adopted an approach focusing on market and ownership aspects: in response to
increasing concerns regarding media concentration and due to numerous requests by the European
Parliament (Brogiand Gori, 2013), the Commission, in fact, launched an extensive consultation process
(Green Paper) on "Pluralism and media concentrationin the single market” (CEC, 1992). The Green
Paper made several recommendationsaimed at promoting media pluralism and preventing excessive
concentration,havingas a starting pointthe marketdimension of plurality. The Commission indicated,
choosingamongthree possible options, themain path of a directive orregulationaimed ateliminating
legislative disparities among Member States in the interest of competition protection and
strengthening the single market.

Opposed to this economic perspective, the Parliament embraced a partially different approach to
media freedom and pluralism, supporting, on top of the measures to limit ownership concentration,
the adoption of standards based on human rights and media pluralism (for an overview of the
resolutions of the Parliament in this regard, see Brogi and Gori, 2013; K.U. Leuven and ICRI, 2009;
losifides, 1997).

In 1995, former-Commissioner for internal market, Mario Monti, chose to address the protection of
media pluralism through two proposals with the aim of regulating media ownership to safeguard
pluralism of information (Brogiand Gori, 2013; Citino, 2022). A draft directive was initially presented in
1996, but it was rejected with the claim the European community lacked competence; this led to the
formulation of a new proposalin 1997. This new proposal abandoned the notion of pluralism and

2 Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by Law, Regulation
or Administrative Actionin Member States concerning the pursuit of television broadcasting activities, Official Journal L
298 ,17/10/1989 P.0023 - 0030
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focused solely on the ownership structure of European media, but it was, in theend, withdrawn (Citino,
2022).

3.2.2 The three-step approachand the risk-basedapproach

Acknowledging the failure of the previous attempts to harmonise rules on media ownership and
concentration, the rapidly changing media environment, and partially addressing the political requests
by the European Parliament®,in 2007, the European Commission launched a new initiative with a Staff
working document - Media pluralism in the Member States of the European Union (European
Commission, 2007) that introduced a so-called ‘three-step approach’ on media pluralism. This
approach would entail: (1) the same a Commissionstaff Working Documenton Media Pluralism; (2) an
independent study on media pluralism, and (3) a Commission Communication on the indicatorsto be
open to public consultation (Brogiand Gori, 2013; Galik, 2010). The Staff Working Document (the first
step) indicates the future stage of this policy process. The document underlines the different levels of
commitment for the the EU (and CoE) institutions to preserve and foster media pluralism (Brogi and
Gori, 2013). The Working document of the Commission proposes a holistic definition of media
pluralism, that does notencompassonly media ownership and market considerations, but that covers
broader meanings of it, including political, cultural, technological perspectives. In the same document,
the Commission stressed the need to monitor media pluralism closely and proposed a risk-based
approach to media pluralism?.The Document also urged for the adoption of indicators to measure
media pluralism in Member States, to assess policies andlegal instruments supporting media pluralism,
therange of media available to EU citizens, and supply-side indicators on the economics of the media
(Galik, 2010).

Following the proposal for a risk-based approach to assess the risks for media pluralism in Member
States, as a second step, in 2009, the ECcommissionedan independent study (K.U.Leuven - ICRI, 2009)
on indicators for media pluralism in the Member States. The study identified several indicators for
media pluralism, including the concentration of media ownership, the degree of political
independence of media outlets, the level of diversity in media content, and the existence of regulatory
safeguards to protect media pluralism. The study also identified specific risks to media pluralism, such
as the increasing role of the Internet and the need for greater transparency in media ownership. The
“third step” was meant to be a Communication of the Commission based on the Study on the Media
Monitor indicators,but it was not pursued (Brogiand Gori, 2013).

In order to provide additional guidance on policies on mediafreedomand pluralism at EU level, a High
Level Group on Media Freedom and Pluralismwas also established, in 2011. The remit of the Groupwas

24 Such as European Parliament resolution on the risks of violation, in the EU and especially in Italy, of freedom of expression

and information (Article 11(2) of the Charter of Fundamental Rights) (2003/2237(INI)).

Inthe following year, 2008, the EP passed another Resolution on the concentration, and pluralism of the media in the EU
(2007/2253(INI)). The resolution highlighted the need to promote transparency in media ownership, prevent media
concentration, cross-ownership, and undue influence, and ensure editorial independence and media pluralism. The
resolution called on the European Commission and the Member States to take action to safeguard media pluralism, and
diversity, including the promotion of a stable legal framework, supporting greater cooperation between European
regulatory authorities, and supporting high-quality public broadcasting services. The resolution also emphasized the
importance of ensuring access to media for all citizens,including those from disadvantaged backgrounds. Moreover,in
2013, The European Parliament resolution on the EU Charter (2011/2246) highlighted the importance of media freedom
and pluralism in promoting democracy, the rule of law, and fundamental rightsin the European Union. The resolution
calls for the adoption of common pan-European minimum standards and best practices, and emphasises the importance
of promoting media literacy and education, ensuring the independence and plurality of media outlets, and promoting
transparency in media ownership. The resolution also calls upon the EU and the Member States to ensure that media
regulation is compatible with international human rights standards, and to provide adequate resources and support to
independent media organisations and journalists.

25
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to examine the state of media freedom and pluralism in Europe,and make recommendationsfor how
these values could be strengthened. The European Commission invited them to provide
recommendations on issues such as, inter-alia, limitations to media freedom deriving from state or
commercial interference; the concentration of media ownership; actual and potential legal threats to
journalists’ rights; the role and independence of regulatory authorities; and identifying measures,
either existing or potential, that could promote quality and ethical journalism, and media
accountability (European Commission, 2011). To this end, in 2013, the High Level Group published its
final Report, identifying several recommendations, such as, amongst many, making it mandatory for
media organisationsto maketheir codes of conduct forjournalists and editorial lines publicly available,
introducing media literacyinto the national school curriculum, and enshrining net neutrality within EU
law (Vike-Freibergaetal., 2013)%.

3.2.3 The Rule of law reportand the European democracyaction plan

The European Parliament has always played a pivotal role in keeping at the forefront in the political
agenda the issue of media pluralism in Member States. Numerous recommendations have triggered
the European Commission to act,startingfromthose in the 90’s that let to the 1992 Green paper®. The
European Parliament has asked both for overarching policies and legislation confronting the need to
safeguard media pluralism and media freedom in the EU, and also has addressed in its resolutions
specific national cases for their lack of compliance with the valuesset in Treaties (Art. 2 TEU) and in the
CFREU (Art 11.2).In doing so, the European Parliament abided by standards thatare very muchin line
with those of the Council of Europe on the same matters, raising the barfor the requested action at EU
level, including legislative, in terms of respect of fundamental rights.

The actions of the European Commission (EC) as regards media pluralism and freedom are, largely,
initiated at the impulse of the European Parliament. In 2011, the European Parliament adopted a
resolution on media lawin Hungary (2011/2510(RSP)), expressing concernsaboutthe potential impact
of a newly drafted Hungarian media legislation coverage and imposing punitive penalties on media
outlets for displaying certain types of content. It also called on the Hungarian government to engage
in dialogue with the Commission,and the European Parliament,and address the concerns raised about
its media laws %.

26 |n 2013 the European Commission accepted a proposal for a citizens' initiative called "European initiative for media
pluralism” and asking for an amendment of the AVMS directive or a new directive ” aiming at introducing harmonised
rules with regard to the protection of media pluralism as necessary step towards the correct functioning of the internal
market.” https://europa.eu/citizens-initiative/initiatives/details/2013/000007 en. The proposal did not succeed as it was
not signed by the requested number of citizens (1million).

Resolution of 15 February 1990 on media takeovers and mergers; Resolution on media concentration and diversity of
opinions, 16 September 1992.

Inthe following years, the EP passed other similar resolutions: in 2017, it expressed concern about the recent changes to
media ownership, and regulation in Poland and the general situation of the rule of law and democracy in Poland
(2017/2931(RSP)). The resolution called on the Polish government to ensure that the media remains independent and
asked the Polish Government to take steps to protect and promote media freedom, and diversity. The European
Parliament also called on the European Commission to closely monitor the situation in Poland, and act, if necessary, to
protect media pluralism and freedom. In 2018, the European Parliament passed another resolution raising concerns about
the deteriorating situation regarding media freedom and pluralism in Hungary (2017/2131/INL)).The resolution noted that
the Hungarian government had taken measures that had reduced the plurality of the media, and had undermined the
independence of the national media authority. The European Parliament urged the Hungarian government to take
corrective action, and threatened to invoke Article 7(1) TEU if no action was taken.
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The adoption of the Hungarian media law sparked intense international criticism and posed a real
challenge to the European Union, caught between being a space of freedoms and human rights and
the ineffective measures to tackle national behaviours against its values enshrined in Article 2 of the
TEU. It became evident that the EU lacked an effective mechanism to address restrictions on media
freedom within a member state, as Article 7 of TEU proved politically impracticable, while, nonetheless,
having a clear soft power that led to certain amendments of the Hungarian media law. Sadly, the
concerns on media freedom and pluralism in the EU were dramatically confirmed also on the side of
safety of journalists, by the murders of European investigative journalists, on European soil: the
assassination of Daphne Caruana Galizia, journalists, in 2017, the assassinations of Jan Kuciak and
Martina Kudnirova in 2018.

With the first report on the State of the Rule of Law in the European Union published in September
2020, it was clear that the European Commission, influenced by the Parliament?, was advancing
perspective and tools, introducing a fresh outlook tomedia policy, byincluding media pluralism within
the “pillars” to be assessed to measure the compliance of a Member State with the rule of law™®.
Annually, the European Commission producesreportson the state of the rule of law as part of the rule
of law mechanism?', which works alongside other measures to uphold the rule of law within EU
Member States. Additionally, the Regulation on the Protection of the EU Budget and European Values*
became operational on January 1, 2021. This Regulation grants the Council the authority to decrease
or halt payments from EU funds to Member States that infringe upon the fundamental values of the
EU. (Holtz- Bacha 2023), “The hurdles for such sanctions remain high and the Regulation so far does
not refer to the media sector, but it is nevertheless conceivable that it could one day also be applied to
infringements of media freedom”, as noted by Holtz-Bacha (2023).

The toolkit of the European Union to support media freedomand pluralism was also enhanced under
the European Democracy Action Plan (EDAP)*. The Plan was designed toaddress the challenges posed
by disinformation, election interference, and the erosion of media freedom and pluralism. The EDAP
setoutarange ofactions to support mediapluralism, including promoting transparency in sponsored

29 Report with recommendations to the Commission on the establishment of an EU mechanism on democracy, the rule of

law and fundamental rights, A8-0283/2016.

Since 2020, the European Commission has been issuing an annual Rule of Law Report, which assesses developments in
the Member States concerning the rule of law in several key areas. These areas include the anti-corruption framework, the
justice system, media pluralism, as well as other institutional issues related to checks and balances. Within the domain of
media pluralism, the reportexamines specific aspects such as the independence of media regulatoryauthorities, the safety
of journalists, access to information, transparency of media ownership, and fairness in the allocation of state advertising.
Starting from 2022, the report also provides systematic coverage of the independence of public service media, which has
been reinforced through reforms implemented in various Member States. The most recent report from 2022 indicates a
decline in the risks faced by the journalistic profession, an improvement in the transparency of media ownership due to
the implementation of EU legislation by several Member States, and a high level of news media concentration across the
continent. However, there has been no progress in terms of the political independence of the media, which remains at a
medium risk level. The report emphasizes that the independent functioning of media regulatorsis not always guaranteed.
It raises concerns about the effectiveness and functional independence of regulators in practice in some Member States,
including potential undue political influence in the nomination process or the functioning of regulators, as well as
insufficient resources allocated to them (Rule of Law report 2022, p. 18).

The rule of law mechanism is a "for an annual dialogue betweenthe Commission, the Council and the European Parliament
together with Member States as well as national parliaments, civil society and other stakeholders on the rule of law. The
Rule of Law Report is the foundation of this new process.” https//commission.europa.eu/strategy-and-
policy/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism en.

32" Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a general
regime of conditionality for the protection of the Union budget, https://eur-lexeuropa.eu/leqal-
content/EN/TXT/?uri=uriserv:0J.L1.2020.433.01.0001.01.ENG&toc=0J:L:2020:4331:TOC.

European Commission, European Democracy Action Plan, 2020, https//commission.europa.eu/strateqgy-and-
policy/priorities-2019-2024/new-push-european-democracy/european-democracy-action-plan_en.
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political content (i.e., political advertising’),increasing the safety of journalistsand other media actors,
enhancing EU and Member States’ capacity to counter disinformation, and empowering citizens to
make informed decision through bettereducationand media literacy.

Among the many initiatives, the European Commission adopted in 2021 a Recommendation
(C/2021/6650) on the protection, safety,and empowerment of journalists**. Addressing the threats
journalists have been facing, including assassinations in the most tragic cases, the Recommendation
aims to strengthen the protection of journalists and ensure their safety, particularly in the face of
increasing threats, harassment, and violence. It highlighted the importance of media pluralism as a key
factor in promoting a safe anddiverseenvironment forjournalism. Adopting a proactive stance, in line
with the European approach that foresees a “positive obligation” for the states to ensure an enabling
environment for journalists to operate without fear®, the Recommendation set outa range of actions
that Member States can take to protect and empower journalists, including ensuring effective
investigation and prosecution of attacks on journalists, providing training and support to journalists
onissues such as safety, digital security,and ethics, and promoting genderequality in journalism.

In the same year, the European Commission published its proposal for a Regulation (European
Commission, 2021d) on the transparency and targeting of political advertising (COM/2021/731 final).
It is hoped that this Regulation will help combat information manipulation, disinformation, and
interferencein elections, and contribute to an open democratic processin the EU Member States (see
section 3.4).

The European Commission (2021a) also adopted the Media and Audiovisual ActionPlan to support the
recovery and transformation of the media and audiovisual sector. The Action Plan focused on several
concrete actions such as providingequity investment to foster productionand distribution strategies,
providing better accessto finance forthe news media sector, supporting innovation, improving access
to and the availability of audiovisual content across borders in the EU, providing training and
development for media professionals, and empowering citizens through initiatives aimed at fostering
media literacy .

In 2022, severalimportantmeasures were introducedto promote media pluralism and media freedom
in Europe. The EU Commission proposed an anti-SLAPP Directive (2022/0117(COD)), further analysed
in this study in Section 3.2.2. The proposed Directive would allow judges to expeditiously dismiss
unfounded lawsuits brought against journalists and human rights defenders. It also puts in place
various procedural protections and remedies.

34 European Commission Recommendation (C/2021/6650) on ensuring the protection, safety and empowerment of
journalists and other media professionals in the European Union, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=Pl COM%3AC%282021%296650.

Dink vs Turkey, Dink v Turkey (2010) European Court of Human Rights. Application no. 2668/07.Judgment 14 September
2010;. See also recommendation CM/Rec(2016)4 of the Committee of Ministers to Member States on the protection of
journalism and safety of journalists and other media actors: https://www.coe.int/en/web/freedom-expression/committee -
of-ministers-adopted-texts/-/asset publisher/aDXmrolOvvsU/content/recommendation-cm-rec-2016-4-of-the-
committee-of-ministers-to-member-states-on-the-protection-of-journalism-an d-safety-of-journalists-and-other-media-.
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3.24 The TVWF and AVMSD

In parallel to the debate on media pluralism and media freedom, theEU approved in 1989 the Directive
on Television Without Frontiers (TWFD), amended later in 2007 into the current Audiovisual Media
Services Directive, that constitutes a milestone in European media policy 36. It is not strictly linked with
a media pluralism objective, but contains some provisions can be read also in the light of promoting
non-market objectives. The interventionofthe EUin this regard is based on the Union's competences
to coordinate thelegislative provisions of the Member Statesin order to implementthe free provision
of services in the internal market. The Directive acknowledges that the significance of audiovisual
media services extends beyond their economicvalue to encompass their cultural significance, as they
play a vital role in societies, contributing to democracy by upholding freedom of information,
promoting diverse opinions, and fostering media pluralism. Recognizing that audiovisual media
services have both cultural and economic dimensions, the Directive aims to establish a level playing
field and a genuine European marketfor such services. The AVMSD provides a frameworkfor Member
States to regulate audiovisual media services while allowing for cross-border cooperation and
harmonisation (Broughton Micova, 2021; Valcke and Lambrecht, 2021). The Audiovisual Media Services
Directive (AVMSD) represents a significant acknowledgement by EU legislation of the technological
developments, and of an evolving definition of media, paired with rules that are proportionate to the
audiovisual media service regulated, in line with a graduated approach, as foreseen also by the
Standards of the Council of Europe (see in Section 2.2 the “graduated and differentiated” approach to
regulation). While the TVWF primarily focused ontraditional linear televisionbroadcasting, the AVMSD
expands its scope to encompass both linear and non-linear audiovisual media services*. The AVMSD
has recognised the growing significance of non-linear services in the media landscape and regulates
them to ensure compliance with specific standards and public policy objectives. Moreover, with the
2018 revision, the Directive introduced the notion of Video Sharing Platforms (VSPs)*, anticipating the
systemicregulatory approach further developed in the DSA, building on the liability system provided
for onlineintermediaries in the e.commerce Directive, and imposing on these operatorsa duty of care
as regards harmful content (Kuklis,2021). These obligations primarily focus onthe protection of minors
and combating hate speech and incitementto violence, aiming to ensure a saferand more responsible
online environment. By encompassing both linear and non-linear services, as well as introducing
provisions for Video Sharing Platforms, the AVMSD representsa comprehensive and forward-thinking
framework that adapts to the evolving media landscape. It strives to strike a balance between
promoting the free circulation of audiovisual content, protecting consumers, and upholding public
policy objectives such as the protection of minors, cultural diversity,and combating harmful content.

36 See also https://ec.europa.eu/archives/information_society/avpolicy/reg/history/index_en.htm for additional references

on the history of the audiovisual regulatory framework.

Linear services refer to television broadcasts transmitted at scheduled times, similar to traditional TV channels. These
services follow a predefined program schedule and are subject to the regulations set forth by the AVMSD. They include
terrestrial, satellite, and cable television channels that deliver content to viewers in real-time. Non-linear services, on the
other hand, encompass on-demand audiovisual media services provided via the internet. This category includes video-
on-demand platforms, streaming services, and other online platforms that allow users to access content at their
convenience. These services offer a wide range of content, including TV programs, films, series, and sports events, among
others.

Art 1 of the Directive: video-sharing platform service” means a service as defined by Articles 56 and 57 of the Treaty on the
Functioning of the European Union, where the principal purpose of the service or of a dissociable section thereof or an
essential functionality of the service is devoted to providing programmes, user-generated videos, or both, to the general
public, for which the video-sharing platform provider does not have editorial responsibility, in order to inform, entertain
or educate, by means of electronic communications networks within the meaning of point (a) of Article 2 of Directive
2002/21/ECand the organisation of which isdetermined by the video-sharing platform provider, including by automatic
means or algorithms in particular by displaying, tagging and sequencing.’

37
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As technology continues toadvance, the AVMSD remains instrumental in regulating audiovisual media
services and fosteringa harmonised and responsible media environmentacross the European Union.

3.2.5 Publicservice media

Public service media (PSM) is deeply rooted in the national traditions of Member States of the European
Union (EU). The EU recognizes the significance of PSM in maintaining media pluralism and
acknowledges its integral role through the Amsterdam Protocol on public service broadcasting.
Adopted in 1997, the Protocol emphasises the connection between public broadcasting and the
democratic, social, and cultural needs of each society, as well as the preservation of media pluralism.
The preamble of the Amsterdam Protocol underscores the overallrole of PSM in society, highlighting
its importance in meeting the diverse needs of the public. It recognizes the competence of Member
States to define the public service mission of PSM and to determine their funding mechanisms.
Member States, nonetheless, must ensure that such funding does not unduly impact trading
conditions and competitionin the EU, provided that it aligns with the commoninterest. Withinthe EU
legal framework, the Amsterdam Protocol affirms the autonomy of Member States in shaping their
national PSM landscape. It recognizes that PSM serves as a cornerstone of democratic societies by
catering to the unique needs of their respective populations. The Protocol respects the diversity of
cultural, social, and linguistic contexts within Member States, allowing them to design and support
their own PSM models.

While acknowledging the role of national public-service broadcasting (now media) systems in
promoting pluralism and recognizing the competence of Member States in regulating their
organisationand funding, the Amsterdam Protocol also establishes certain limitations on the national
funding system to ensure compliance with European rules. The European Commission has played a
significantrole in interpreting the provisions of the Protocol through two key Communications issued
in 2001 (European Commission (2001a) and 2009 (European Commission 2009a). According to the
Communicationsand the decisions madein individual cases, Member Statesare required to establish
a precise definition of the public service remit and clearly assign the responsibility for delivering that
service to a specific entity. Additionally, any compensation provided should not exceed the net costs
associated with providing the publicservice.

3.3 Otherinitiatives at EU level touching upon media freedom and media
pluralism

3.3.1 Tackling disinformation online and offline: from Member States’initiativesto EU
policies

Disinformation is increasingly seen as a threatto media pluralismand to the formationof an informed
citizenry (Parcu, 2020, Sadiku etal., 2018, Mason &Stoddard, 2018). Especially in the context of elections
(Baptista &Gradim, 2022, Pierri & Cherri, 2020, Sharma & Liu, 2022) and states of emergency (Gottlieb
& Dyer, 2020, Vese, 2020), untrue statements amplified by social media or messenger services have a
potential to inflict harm on societiesand individuals. In their ownway, many EU Member States started
coming up with regulatoryor policy responsesto deal with this problem. We start with those dealing
with disinformation on online platforms.
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One of the first national laws generating an EU-wide resonance was Germany'’s so-called Network
Enforcement Act (NetzDG) in 2017. It required social media providers to proactively remove certain
kinds of ‘clearly illegal’ content,but only very few of these were in fact linked to disinformation — mainly
in cases when a piece of disinformation would also qualify as hate speech. In the next year, France
passed a law to tackle disinformation during electioncampaigns. The 22 December 2018 law (no. 2018
1202) for ‘the fight againstinformation manipulation’asked online platforms and other media to come
up with measures to tackle ‘the dissemination of fake news likely to disturb the peace’ or to alter the
‘sincerity of elections’. The law also dealt with the transparency of the algorithms of online platforms
and established a civil procedure thatallowed judgesto order online service providers to block specific
content prior to elections. Both the German and the French law were criticised (see Heldt, 2019;
Pielemeier, 2020 & Zurth, 2020) for the possible chilling effect they might have on freedom of
expression, which had shaped the EU-wide discussion and encouraged the use of new approaches,
among others also in these two countries where new proposals had paid more attention to the
protection of fundamentalrights (Bleyer-Simon, 2021).

Another set of controversial anti-disinformation policies emerged during the COVID-19 pandemic,
when disinformation with a possible impact on national crisis measures was rampant. Some EU
Member States had proposed, or even passed, laws that risked penalising people for exercising their
right to freedom of expression. Often, the laws were planned amendments to the Criminal Code. In
Hungary, Section 10(2) of Act Xl of 2020 on the containment of Coronavirus stated that people who
were seen as spreading the kind of ‘untrue fact or [...] misrepresented true fact’ that could jeopardise
the government’s crisis response could face prison terms of up to five years (Polydk, 2020). Later,
Bulgaria, Greece and Slovakia hadalso unveiled plansto change their Penal Code (see Bleyer-Simon et
al.,, 2022). It was a common thread of these laws that disinformation and misinformation were not
properly defined, and their wording made arbitrary application possible while the potential penalties
were extremely disproportional. At the same time, itisimportant to highlight that, in many cases, the
threats related to thesecontroversial laws didn’t materialise, to a great extent, thanksto the attention
these laws received due toscrutiny by policymakersand campaigns of civil society organisations. There
were cases when controversial proposals didn'teven get passedas alawin the end —as it was the case
in Bulgaria (see Bleyer-Simon et al., 2022).

In general, it can be said that legal responses against disinformation in the EU Member States are still
limited and controversial (see Bleyer-Simon et al., 2022). At the same time, media literacy is successful
in increasing a society’s resilience (UNESCO, 2020) - but not a standalone solution —and so is a strong
andindependent PSM (Humprecht et al. 2020). Overthe years, some countries included disinformation
in their national defence approaches (i.e., Finland and Slovakia), institutions to analyse disinformation
and coordinate responseshave been created (such as in Slovakia), and some national regulators were
given additional powers to act on the spread of disinformation.

Anothertestof EUresponses to limit disinformationwas in the context of Russia’swar of aggressionin
Ukraine — in this case, measures were introduced against media outlets whose contents were
associated with a third country. European Commission President Ursula von der Leyen announced
(Wintour et al. 2022) on 27 February that two Russian-origin outlets, RT and Sputnik would be banned
in the EU. The sanction was published in the Official Journal on 2 March, in the form of a Council
Decision (CFSP) 2022/351 of 1 March 2022 amending Decision 2014/512/CFSP, integrated in the
Councilregulation (EU) 2022/350 of 1 March 2022 amending Regulation (EU) No 833/20144. The legal
basis of the regulation is Art. 215 TFEU under the EU’s external action and the common foreign and
security policy (CFSP). The ban is part of the economic sanctions imposed on Russia for attacking
Ukraine and breaking international law. But compared to clearcut measuressuch as freezing assets or
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banning the use of EU airspace, the suspension of the (initially only two, later more) Russian state-
owned outlets is complicated by the fact that this must be interpreted in connection with freedom of
the media and media pluralism, principles that are at the core of European democracy *.

In general, limiting the reach of Russian-origin outlets witha possible harmful effect on public discourse
and democracy can be done in Europe without major controversy, as was thecase in some EU Member
States in the past (see for example European Commission, 2019). The AVMSD was already effectively
used in previous years to limit Russian broadcasting, as it allows for the suspension of transmitting
programmesthatincite hatred,as seen in the case of Latvia and ‘Rossiya RTR’. At the time, the European
Regulators Group for Audiovisual Media Services (ERGA, 2021) found that the Latvian National
Electronic Mass Media Council’s decision No. 68/1-2 on temporarily restricting the retransmission of
Rossiya RTR was compatible with the AVMSD, as the Russia-based service provider had repeatedly
infringed the material provision of Art. 6(1) of the AVMSD, and as such, in the specific context of a
former member of the Soviet Union with a significant ethnic Russian population was ‘suitable to
aggravatetensionsimpeding a peaceful coexistence of sovereign nationsand ethnicities’.

At the same time, the EU ban was more complicated, to a great part because this measure doesn't
originate from regulatory authorities, butfrom the Council. The mostvocal critics of the ban (Voorhoof,
2022a) emphasise that such procedures need to be based on specific legislation and be imposed by
eithera court oraregulator. Basing the measure on a Decision and a Regulation, andallowing political
rather than judicial authorities to ‘impose a ban on certain media outlets, on the basis of rather vague
and ambiguousgrounds, is unprecedented’ (Voorhoof, 2022a). Despite this objection, propagandacan
be legitimately restricted, not only within the meaning of EU law, but also within the meaning of
international humanrightslaw under Art.20 of the International Covenant on Civiland Political Rights.
The measure comes with anotherrisk as well: ‘the concept of war propaganda is a particularly vague
oneand also quickly threatens to lead to arbitraryapplications, certainly if it is interpreted by political
authorities’ (Voorhoof, 2022a).

In addition, in expert discussions (among others organised by the CMPF), critics have also pointed
towards the problems of properly enforcing the ban. Some Member States didn't act against the online
editions of the banned media providers, in Hungary, the PSM continued to relyon RT as a majorsource
of information about the war (Kapronczay, 2022) and some social media and messaging services
continued to host the profiles setup by the banned media on their platforms (Killeen, 2022, The Cube,
2022). While the ban of Russian-origin disinformation was by some commentators accepted as a
legitimate measure (Baade, 2022), the criticism it received, and the limits of its enforcement showed
that the EU still lacks a mechanism against disinformation that is effective in limiting the extent of
disinformationwhile acting in respect of fundamental rights.

Thatdoesn’t mean thereisn't a process under way, with a web of EU-level measures that aim to provide
a solution to the problems associated with disinformation, especially in the online environment.
Already prior to the Covid pandemicand the war in Ukraine, first steps were taken to come up with a
European solution to the problems caused by disinformation. Given the possible risk emerging froma
fragmented regulatory environment, in 2017, the European Commission established (European
Commission, 2018a) the High Level Expert Group on Fake News (later renamed to High Level Expert
Group on Fake News and Online Disinformation), which brought togethera wide range of experts and
stakeholders. It produced a report (European Commission, 2018b), which recommended a
multidimensional approach, focusing on increasingthe transparency of online news, the promotion of

39 See the referenced CMPF workshop Media freedom and the war in Ukraine. How to act against propaganda during
international conflicts?.
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media literacy measures, the development of tools to empower internet users, safeguarding the
diversity and sustainability of the news ecosystemin Europe, as well as the promotion of disinformation
research.

In its final report, the Expert Group also recommended to come up with a new terminstead of “fake
news” (European Commission, 2018b). Instead of the old term misused by politicians, the report argues
in favour of the typology of Claire Wardle and Hossein Derakhshan (2018) that differentiates between
three key forms of information disorders: misinformation (information thatis untrue, but there is no
intent of doing harm), disinformation (untrue content that was created and shared with the intent of
doing harm) and malinformation (factually true information that is shared with the intent of causing
harm).

Asthe 2019 European elections were approaching, the EU sponsored a ‘European approach’to tackle
disinformation. This led to the signing of the Code of Practice on Disinformation (CoP), the first major
initiative developed at EU level to deal with disinformation, which followed the Expert Group's
recommendations (European Commission, 2018b) and encouraged online platforms, among others, to
ensure the transparency of political advertising and restrict the use of disinformation bots (European
Commission, 2018b). This approach builds on the liability regime foreseen by the e-Commerce
Directive and creates a self-regulatory mechanism based on which the platforms commit to provide
their services adopting measures that can limit the risk of spreading disinformation content. In its
Code, disinformation is understood as false or misleading information that is created and shared for
economic gain or to intentionally deceive its audiences. It also emphasises the component of ‘public
harm’ as a threat 'to democratic political and policymaking processes as well as public goods such as
the protection of EU citizens’ health, the environment or security’. However, the Code did not have a
focus onthe news media ecosystem, despite the Expert Group’srecommendation.

Overall, the Code of Practice of 2018 was a key step towards defining a European policy against
disinformation, as its signatories had committed to obligations that were not required from them by
law. Still, theimpact of the Code was limiteddue to its self-requlatory nature. Withthe 2020 Democracy
Action Plan, the European Commission started a process that would turn the Code of Practice on
Disinformation into a co-regulatory framework, with clear obligations for online platforms, as well as
measures that guarantee accountability and transparency. While the CoP’s focus was on
disinformation, the Commission’s guidance on strengthening the CoP emphasised the needto include
specificforms of misinformation aswell, in cases when those contents can cause public harm.*In 2022,
the new Code of Practice on Disinformation was published (European Commission, 2022) with the clear
aim of addressing the shortcomings of the earlier version of the Code. It puts a greater emphasis on
key performance indicators (called qualitative reporting elements and service level indicators) and
monitoring mechanisms to make sure that the Code contributes to meaningful and measurable
results®'.

In addition, the Digital Services Act (DSA) establishes a frameworkfor transparencyand accountability,
which enables oversight over onlineplatforms, especially thosethatfallinto the category of ‘very large
online platforms’ such as Facebook or Youtube. The DSA describes the obligations of online platforms
to identify and mitigate systemicrisks (one of them being disinformation), emphasises the need for a
code of conduct for online advertising andintroduces a yearly audit requirement. The Preamble of the

40 This extension of the CoP’s approach has been criticised for posing threats to freedom of expression and information
pluralism (Nenadic 2021).

41 Onsstructural indicators see Nenadic, |., Brogi, E, Bleyer-Simon, K., (2023) Structural indicators to assess effectiveness of the
EU's Code of Practice on Disinformation, EUl RSC, 2023/34, Centre for Media Pluralism and Media Freedom -
https://hdl.handle.net/1814/75558.
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2022 Strengthened Code of Practice acknowledges thatthe actions underthe Code ‘will complement
and be aligned with regulatory requirementsand overall objectives’ of the DSA, onceit enters in force.
Moreover, it is to become a Code of Conduct under the DSA for the so-called ‘very large online
platforms’.

Moreover, the European Commission’s proposed Artificial Intelligence (Al) Act (European Commission,
2023) formulates a set of binding regulatory standards that would enable an ethical artificial
intelligence environment — having impact, among others, on algorithmic recommendation, content
moderation systems and new technologies such as synthetic media generation systems (deepfakes).
In the latter case, however, there are still many concerns, as the main approach to dealing with
deepfakes is increased transparency, but the enforcement of transparency obligations is still unclear
(Fernandez, 2022). Al-driven services play a key role in the way audiences consume news, and thus the
Al Act will be of greatimportancein making sure that the utilisation of these services (either by news
media or intermediaries) doesn’t contribute to risks, among other things, related to freedom of
expression, journalistic standards, data protection, data bias or information manipulation (see
Helberger & Diakopoulos, 2022). Amendments by the European Parliament’s Internal Market
Committee (IMCO) and the Civil Liberties Committee (LIBE) (European Parliament, 2023) classified
algorithmic recommender systems and systems that can influence voters as high risk, which means
that they would receive extra scrutiny, by having tocomply with specific requirementsand undergoing
an ex-ante conformity assessment.

The strong connection between the EMFA and the disinformationand Al policies is clear, as the EMFA
proposal builds on the Democracy Action Plan that includes disinformation among its priority
areas,and mentionsas its aim to promote approachesthat protects audiencesfrom illegal and harmful
content.

3.3.2. Anoverview of "Strategic Lawsuits Against Public Participation” (SLAPPs) in the EU,
and of the measuresto prevent them

SLAPPs are “Strategic Lawsuits Against Public Participation”, aimed at silencing the free expression of
ideas throughintimidating and harassing the target into silence, with the threat ofan oftenlong and
expensive lawsuit. Thus, the term generally refers to a lawsuit filed by powerful subjects (e.g., a
politician, businessman or corporation) against people who expressed a critical position on a public
interestissue. SLAPPs thus constitute one of the main threats for the safety of journalists (Zuffova and
Carlini, 2021), and each country’s context can be more or less fertile for SLAPPs: influential factors
include the legal framework for opinion crimes (especially defamation), the thresholds for damages
imposed by law, and the existence of safeguards (e.g., anti-SLAPP statutes or finesfor abuse of process)
(Verza, 2018).

According to the data elaborated by the Coalition Against SLAPPs in Europe (CASE) Coalition and the
University of Amsterdam, SLAPPs are on therise in Europe, considering a trend of 570 cases between
2010 and 2021, registering a peak in 2020, and finding that Poland is the country where the higher
number of SLAPPs are taking place (CASE, 2022). This increasing trend is also confirmed by the 2023
Media Pluralism Monitor final report (CMPF, 2023b).

Since February 2018, the has beencalling for an EU anti-SLAPPs legal framework: the murder of Daphne
Caruana Galizia, in 2017, was one of the events that pushed the urgency of acting against pretentious
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lawsuits higher in the European agenda. At thetime of her murder, herbankaccounts were frozen with
precautionarywarrantsfor ongoing libel suits %

In December 2020, the European Commission established an “Expert group against SLAPPs”*, and
since then various European-funded initiatives related to monitoring, reporting and formulating
recommendationsaround the issues of safety of journalistsand SLAPPs wereestablished: among them,
the Media Freedom Rapid Response (MFRR) consortium and the CASE Coalition (Coalition Against
SLAPPsin Europe).*

Acknowledging the extent of this issue for the free expression of ideas at large, and forjournalistic and
media freedom, and acknowledging that until 2021 none of the EU MSs had adopted legislation
explicitly aiming at combating SLAPPs*, the EU Commission elaborated in 2022 a Proposal for a
Directive on protecting persons who engage in public participation from manifestly unfounded or
abusive court proceedings (“Strategic lawsuitsagainst public participation” (2022/0117(COD))*, which
is currently under discussionat the EuropeanParliamentand Council. The Proposal builds on the 2021
Recommendation on “ensuring the protection, safety and empowerment of journalists and other
media professionals”*

Amongother things, the SLAPPs Directive Proposal’s text proposes a legally binding definition of the
term, and suggests allowing judges to expeditiously dismiss unfounded lawsuits brought against
journalists and human rights defenders. It also puts in place various procedural protections and
remedies to deter thefiling of abusive lawsuits .

42 Moreover, the EP’s resolution of 19 April 2018 on the protection of investigative journalists in Europe was focused on the
tragic murders of the Slovak investigative journalist Jan Kuciak, and his fiancée Martina Kusnirova (2018/2628(RSP)). The
resolution condemned the murders and called for a thorough investigation and prosecution of those responsible. It also
emphasized the need to protect investigative journalists, and media freedom throughout the EU. The resolution called on
the European Commission to create acomprehensive EU-wide mechanism for protecting journalists, and whistleblowers,
and urged EU Member States to strengthen their efforts to prevent attacks on journalists, and safeguard media pluralism
and independence.

43 For more information;___https://ec.europa.eu/transparency/expert-groups-register/screen/expert-
groups/consult?lang=en&do=groupDetail.groupDetail&grouplD=3746

4 See Media Freedom Rapid Response. (n.d.) and CASE. (n.d.).

4> No national anti-SLAPP legal framework was enacted at MS level in 2022 too (MPM Final Report, 2023). However, some
countries have legal provisions that can prevent SLAPPs. For instance, the existing Danish and Finnish legislation is
deemed sufficient to deal with SLAPPs if filed (Simonsen 2023; Mantyoja and Manninen 2023).

46 European Commission (2022b) Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on
protecting persons who engage in public participation from manifestly unfounded or abusive court proceedings
(“Strategic lawsuits against public participation”) COM/2022/177 final,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0177.

47 Commission Recommendation (EU) 2021/1534 of 16 September 2021 on ensuring the protection, safety and
empowerment of journalistsand other media professionals in the European Union C/2021/6650 EUR-Lex - 32021H1534 -
EN - EUR-Lex (europa.eu).

Onthe Anti-SLAPP compromise proposal, see the statement of EFJ and CASE
https://europeanjournalists.org/blog/2023/03/14/letter-to-the-swedish-presidency-anti-slapp-compromise-proposal -
raises-serious-concerns/.
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3.4 The currentEU legislative framework on media freedom and pluralism
on which the European Media Freedom Act builds on

As described by the previous sections of this study, the EU has been intervening for several years in
media policy, in a broad sense, with a set of diverseinitiatives, with a particular accelerationin the last
decade. Many are the measuresthat, in various fields and aimingat different goals, the European Union
has deployed to provide rules for the information society. The supranational and global character of
the information society prompted and justified an intervention at the European level, which is what
the European Union is pursuing combining a corpus of new regulations (either already in force or in
the pipeline) with soft-law, self and co-regulatory initiatives and policies (see, above all, Code of
Practice on Disinformation®) that try to create a European model for governing the digital
environment,also through supporting a structured dialogue between relevant stakeholders.

With regards to legal instruments, those who have a scope of application that hasor is expected, once
approved, to haveinteractions and/oroverlaps with the European Media Freedom Act scope® can be
clustered into four main types:

1) Those that contribute to defining the media policy of the European Union in a direct manner,
addressing media services or news content, such as:the Amsterdam Protocol on the systemof public
broadcasting in the Member States.As already mentioned, it acknowledgestheintegral role of PSMin
maintaining pluralismin the media. The EMFA’s Explanatory Memorandum (Para.1, p.4) states that the
proposalis consistentwith the Protocol, which “implicitly confirms that public service media are within
the scope of the internal market”; The AVMSD (2010/13/EU), revised in 2018 (2018/1808/EU), to
harmonise nationallegislation on audiovisual media services. As already mentioned above, AVMSD is
a cornerstone of media policy at European level and sets out a level playing field on advertising, the
protection of minors, and the promotion of European content, introduces a "country of origin"
principle, as well as provisionsfor the protection of human dignity, prohibition of incitement to hatred,
and the promotion of cultural diversity. The revised Directive adds three new components related to
new obligations for video-sharing platforms, signal integrity and for transparency of audiovisual media
beneficial ownership. EMFA complements the existing framework “by requiring all media service
providers providing news and current affairs content to provide information on media ownership in
particular on direct, indirect and beneficial owners, to recipients of media services” (Explanatory
Memorandum, Para. 1, p. 5). EMFA explicitly builds on the revised AVMSD Directive, amending it.
Specifically, moreover, it “steps up cooperation within the European Regulators Group for Audiovisual
Media Services (ERGA) set up by the Directive by transforming it into the European Board for Media

49 See, in particular, the strategy under the 2022 Strengthened Code of Practice on Disinformation (European Commission,

2023).

Other legislative instruments that can be deemed relevant in the debate on media pluralism and media freedom are: the
Net Neutrality Regulation (No 2015/2120). This Regulation aimed to ensure that internet service providers treated all
internet traffic equally, and without discrimination, thereby help maintain a diverse range of content and sources online;
The European Commission also introduced the Directive establishing the Electronic Communications Code (2018/1972)
in 2018 (EUR-Lex, 2018). Under the EC electronic communication rules, the rights to use radio frequencies must be
assigned based on “objective, transparent, non-discriminatory and proportionate criteria” (European Commission, 2022).
This Directive posits that national regulatory and competent authorities should meet clearly defined general interest
objectives, such as promoting social, regional, and territorial cohesion, and promoting cultural and linguistic diversity and
media pluralism (Article 3); GDPR; Whistleblowers Directive.
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Services and giving it a broader scope of action and additional tasks” (EMFA’s Explanatory
Memorandum,Para.1, p.4).

EMFA’s Explanatory Memorandum, when outliningthe “Consistency of the proposal with other Union
policies”, mentions that “the proposal builds on the European democracy action plan in which the
Commission proposed a set of measures to promote democratic participation, fight disinformation and
support free and independent media. The Commission initiated a EU Draft Directive on SLAPPs: “by
strengthening the protection of journalistic sources and communications, the initiative complements
the Recommendation on the protection, safety and empowerment of journalists, as well as the
proposal for a Directive and Recommendation on protecting persons who engage in public
participation from manifestly unfounded or abusive court proceedings (‘Strategic lawsuits against
public participation’)” (EMFA Proposal, p. 6). The different focus of these two tools (EMFA Regulation
and SLAPP Directive) is worth underlining: while both are ultimately aimed at protectingthe free and
independent circulation of ideas and information, the EMFA is designed to address issues of editorial
independence and focusing onmedia service providersas mainsubjects, the SLAPP Directive is mainly
aimed at equipping thejudiciaryin case of abusive lawsuits, and takes under consideration more actors
(notonly the newsrooms and journalists, but alsoe.g. activistsand civil society organisations).

Finally, it is important to note an underlying commonality between these two legislative tools
proposed by the European Commission, as well as with other recently enacted acts (e.g. the DSA),
namely the recognition of the necessity of monitoring the situation on the ground, caring on such
monitoring through an independent body that could regularly report on relevant issues for the
information society, and effectively making sense of these data for refining or proposing sound
policies.

2) Thosethat areregulating platformsand indirectly deal with media freedomand pluralism, such as:

e TheDirective on ElectronicCommerce (2000/31/EC).The Directive regulates a diverse typology
ofinformation society services. It was recently amended by the Digital Services Act that adopts
and develops theliability regime fordigitalintermediariesalready established by theDirective.
The Explanatory Memorandum of theEMFA Proposal (Para. 1, p.4) mentions EMFA as consistent
with and complementary to the e-Commerce Directive;

e TheRegulation on platform-to-businessrelations (P2B) (2019/1150/EU). The P2B Regulationon
promoting fairnessand transparency for business users of online intermediation services aims
to establish a regulatory framework that ensures online platforms treat ‘business users'’ fairly
and transparently, whilst also giving them effective means for remediation, if they encounter
difficulties. The Regulation also seeks to create a predictable, and innovation-friendly
environment for online platforms operating within the EU. In the context of EMFA, Article 4(1)
of the P2B Regulation is especially relevant, as it requires online platforms to provide their
business users with a ‘statementof reasons’ priorto, or, at thetime of any restriction of content
relating to services takes effect (Buijs, 2022). Amongst theonline platforms, the P2B Regulation
includes social media and creative content outlets. In the EMFA Proposal explanatory
memorandum (p.4), reference is made tothis Regulation, with the Proposal deemed consistent
with,and complementarytoit.

e The Digital Market Act and Digital Services Act. In November 2022, the EU Digital Services
Package entered into force, consisting of the Digital Markets Act (2022/2065) and the Digital
Services Act (2022/1925) . The Digital Markets Act (DMA) is considered as a significant step
towards curtailing the market dominance of gatekeeper platforms. The DMA imposed new
obligations for gatekeepers, such as requirements to provide third-party businesses with
access to their data and services, on fair and non-discriminatory terms. It also established new
powers for the European Commission to enforce these obligations. The Digital Services Act
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(DSA) asks platforms to be more transparent to users about their terms and conditions,
recommender systemsand content moderationdecisions. Verylarge online platforms (VLOPs)
and very large search engines (VLOSEs), as defined by the act itself, are required to conduct
regular assessments for ‘systemicrisks’ (Article 34) and take appropriate measures to mitigate
them (Article 35). In these assessments they have to take intoaccount fundamental rights, such
as freedom of expression, and media pluralism. The EMFA proposal Explanatory memorandum
mentions these Regulations saying the Proposal is consistent with and complements them
(p.4). The relationship between DSA and EMFA is regulated in Art 17 EMFA which is probably
one of the most debated articles of EMFA and is becoming the focal point of debate when
discussing howto regulate the dependency of media from online platforms.

3) Those that define specific regulations for services or rights thathave a clear impact on the plurality
of the online environmentand deal with the role of online platforms: EU Draft Regulation on the
transparency and targeting of political advertising (COM/2021/731 final): in 2021, the European
Commission published its proposal for a Regulation on the transparency and targeting of political
advertising. The proposed rules would require political advertisements to publicly declare information
aboutthe sponsors, financing, and any links to specific elections, or referenda. It is expected that this
Regulation will help limit disinformation, information manipulation, and interference in elections, and
contribute to a more open democratic debate in the EU Member States. EMFA’s Explanatory
Memorandum (Para.1, p.5) already states that the Proposal, and in particular the state advertising
provisions, are consistent with the Draft regulationon Political Advertising.

The Directive on Copyrightin the Digital Single Market (2019/790) was enacted in 2019. Amongstother
things, the Directive aims to protect publishers and their publications from unauthorized use, which
may, in turn, improve their ability to recovertheir investments. As publishers of press publications were
not recognised as rightsholders, it created difficulties for them to enforce theirrightsregarding online
uses by information service providers in the digital environment. The Directive also sought to enhance
the position of creators, and publishers, by ensuring thattheyare properly remunerated for their work
in the digital environment. The Copyright Directive sets a very important turning pointin the debate
on defining liability regimes for online platforms. It establishes a specific liability regime for online
content-sharing service providers in relation the protection of copyright. The Copyright Directive is
mentioned by EMFA as an instrument supporting the financial sustainability of the press, that will be
complemented by EMFA as a proposal that “lays down new rules related to media services, such as
those on the protection of journalistic sources and communications, state advertising and audience
measurement” (EMFA explanatory memorandum, p. 4).

4) Horizontal rules

Competition rules and stateaid regulation: EMFA’s Explanatory Memorandum statesthat the Proposal
“complements the EU competition rules, which do not directly address the impacts that market
concentrations could haveon media pluralism orindependence, and State aid rules, which are applied
on a case-by-case basis (often ex post) and do not sufficiently address the problems created by the
unfair allocation of state resources tothe media service providers” (Para. 1, p. 4). In particular, it is worth
considering Art. 21 (4) of the Council Regulation on the control of concentrations between
undertakings (the EC Merger Regulation, n. 139/2004), which states that “Member States may take
appropriate measures to protect legitimate interestsotherthanthosetakeninto consideration by this
Regulation and compatible with the general principles and other provisions of Community law. Public
security, plurality of the media and prudential rules shall be regarded as legitimate interests within the
meaning of the first subparagraph”.
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The Anti-Money Laundering Directive (2015/849/EU as amended by Directive (EU) 2018/843): it is an
important instrument to ensure financial transparency, especially prescribing beneficial ownership
transparency information to be held in each Member State in a central register. EMFA’s Explanatory

Memorandum affirms the Proposal complements and does not affect the related existing rules (Para.
1, p.5).
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4 THEEUROPEAN MEDIA FREEDOM ACT: AN ANALYSIS OF THE
PROPOSAL

Based on what described in thefirst part of this study, it is evident how the Proposalfor a Regulation
establishinga common frameworkfor media services in the internal market (European Media Freedom
Act) and amending Directive 2010/13/EU (COM(2022) 457 final 2022/0277(COD), 16.9.2022)°' emerged
as a responseto along-standing debate on media freedom and pluralismwithin the European Union.
As the media landscape continues to evolve, it is crucial to address the challenges and opportunities
that arise concerning media freedomand pluralism. The European Commission, recognizing the need
for EU action, has taken a proactive step with the European Media Freedom Act to address some of
these challenges.

By way of an outline of the EMFA proposal, Chapter I sets out the scope, subject matter, (Article 1), and
key term definitions used in the Regulation (Article 2). Chapter Il contains therights (Articles 3-4) and
duties of media service providers (Article 6), and safeguards for the independent functioning of PSM
(Article 5). Chapter lll lays out a framework for regulatory cooperation and a well-functioning market
for media services. Section 1 stipulates that independent national regulatory authorities are
responsible for the application of this Chapter, granting them appropriate powers of investigation to
carry out their tasks effectively (Article 7). Section 2 establishes an independent (Article 9) European
Board for Media Services (Article 8) and outlining the organisational structure (Articles 10-11) and tasks
of the Board (Article 12). Section 3 lays out the regulations and procedures governing regulatory
cooperation and convergence, and comprises structured cooperation (Article 13), requests for
enforcement measures of obligations by video-sharing platforms (Article 14), guidance on media
regulation matters (Article 15), and coordination of measures concerning media service providers
established outside the Union (Article 16). The provisions in Section 3 aim to foster enhanced
cooperation among national regulatory bodies. Section 4 outlines the provisions of media services in
the digital environment, specifying the obligations of VLOPS regarding the declaratory status of MSPs,
the rules related to content suspension, complaint handling, dialogue mechanisms, and public
reporting (Article 17). Section 4 also statesthat the Board shall regularly organisea structured dialogue
between VLOPs, MSPs, and representatives of civil society whose results are reported to the
Commission (Article 18). Section 4 also provides forthe right of customisation of theaudiovisual media
offerin any device or user interface accessing audiovisual media services (Article 19). Section 5 sets out
the requirements for well-functioning media market measures and procedures, regulating national
measures thataffect the operation of MSPs in the internal market (Article 20), and establishing criteria
for national regulations and procedures related to media market concentrations on media pluralism
and editorial independence (Article 21). Section 6 focuses on the fair and transparent allocation of
economic resources, focusing, in particular, on audience measurement, emphasizing transparency,
impartiality, inclusiveness, proportionality, non-discrimination, and verifiability, and requiring
providers of audience measurement systemsto share accurate information with MSPs, advertisersand
authorised third parties (Article 23). The article also prescribes codes of conduct, and independent
audits for compliance. The Commission and the Board provide guidelines and facilitate best practice
exchange. Section 6 also sets out common requirements on the allocation of state advertising

51 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?2uri=CELEX:52022PC0457.
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expenditure to MSPs. Finally, Chapter IV sets out the Regulation’s final provisions related to its
reporting, monitoring and evaluation.

The scope of application of the Act is broaderthan the AVMSD (media and not only audio-visual media
services). The Regulation, therefore, adopts a “convergent” approach. The boundaries between
Audiovisual media services and non-Audiovisual media services are increasingly blurring over time.
This makes the approach of the Act less conservative thanas it looks at first sight, and appropriate for
regulating the developmentsof the media market towardsfull convergence.

Therationale of the EMFA proposal, within thiscomposite context, is supportingthe functioning of the
internal market. By setting common rules for the proper functioning of the internal market, the
proposal, as a consequence, benefits media freedom and media pluralism. The Explanatory
Memorandum stresses how media freedom isimportant in the new digital ecosystem, that media are
essential for a healthy civic sphere and for economic freedoms and fundamental rights, including
equality. The European Media Freedom Act creates the conditions to support professional and
trustworthy media (against disinformation - that is a complementary policy), avoids the fragmentation
of laws when it comes to protecting journalists, media, and the media market, creates the conditions
for the implementation of those standards thatare already common across EU Member States, and
defines new standards to limit the structural dependency of the media service providers by the online
platforms in distributing media content.

As a general remark, it must be stressed, also to better grasp the relevance of the proposal, that a
supranationalapproach, harmonising the rules on the media market, would be beneficial to the media
industry. Acknowledging thedual nature of the media, the importance of media servicesin the internal
market and for the democratic debate, is a preconditionto think of ways to re-balance the relationship
between media and platforms, to argue for a special treatment for the media also vis-a-vis the new
actors of the information system, thatare, increasingly, the main channels of distribution of media
content. These are subjects that have a supranational, indeed global, dimension, are now bound to
horizontal rules (DSA and DMA) thatdo not fully take into account the specificities of the media sector
(see Article 17 and Article 23 EMFA). Furthermore, thesecompanies often basetheir business model on
the resources which, for about a century, have ensured the economic sustainability of commercial
media, i.e., advertising.

The proposal for a Regulation is complemented by a Recommendation on internal safeguards for
editorial independence and ownership transparency in the media sector (Commission
Recommendation (EU) 2022/1634 of 16 September 2022 - C/2022/6536) that seeks to promote media
self-regulation and standards of journalistic ethics and high levels of media ownership transparency
across the Union. This recommendation may provide useful elements to interpret EMFA itself, as it
recognises the peculiar nature of the media enterprise and supportsthe implementation of measures
and practices on the editorial independence in the newsrooms, and relevant standards on media
ownership transparency.
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4.1 Legalbasis

Building on the Treaties and on the case law of the CJEU, the legal basis of EMFA is Art. 114 of the TFEU
(see Section 3.1 on the debate on EU competences on media freedom and pluralism) which provides
for the adoption of measures aimed at the establishment and functioning of the internal market, for
the approximation of the provisions laid down by law, regulation or administrative action in Member
States which have as their object the establishmentand functioning of the internal market.

The objective of the proposal is to tackle the existing disparities in national regulations concerning
media freedom, pluralism, and editorial independence. By promoting a unified approach and
coordination at theEU level, it seeks to enhance the efficiency of the internal market for media services
and prevent potential barriers that could hinderthe operations of media service providers throughout
the European Union. The 2022 Study on media plurality and diversity online outlined a great
fragmentation of regulatory measures in the 27 EU Member States, the field of media policy (Parcu et
al., 2022). This seem even more pronounced, when considering, on a national level, the policies
explicitly aimed at protecting media pluralism and media freedom: in fact, the level of media pluralism
is evaluated using a very fragmented set of criteria from MS to MS (when criteria and methods for
measurement are actually in place): the Study mapped 142 different methods of collecting and
evaluating data on concentrationsin the media sector in the 27 countries of the Union. Such methods
are modelled on traditional media (especially audiovisual) and rarely include online media; and they
are not effective in measuring, and tackling the actual power over public opinion, and exposure
diversity, which should be evaluated by taking into account the methods of access, consumption and
theonline environment.

As outlined in the bullet list at pp. 7-8 of the Proposal, the issues hindering the provision of media
services lay in between rule of law questions and market-related questions (e.g., interferences in the
editorial decisions, advertising allocated to certain outlets only, media capture): as a matter of fact,
since media are “special goods” and media freedom represents a cornerstone of democracy shaping
public opinion and the consequent political decisions, the mis-functioning of the media market (eg,
little investments and viability in certain areas or countries) might go hand-in-hand with breaches to
the rule of law in that particular context. Increased trust in the media would lead to increased
consumption of news by citizens, and thus benefit the internal market. This logicis also well explained
at p. 8 of the Proposal, and supported by the CJEU case law: “The EU legislator must not only comply
with fundamental rights when regulating the internal market, but also balance competing
fundamentalrights. The present Regulation proposal constitutes a harmonious, coordinatedand multi
pronged legislative framework by which the legislatorcontributes to the development and protection
of the internal market for media services, thereby also pursuing several further legitimate public
interests (including the protection of users) and reconciling in a fair manner the fundamental rights of
all theindividuals concerned”.

Once defined the legal basis lies in Article 114 TFEU, it is important the legislative act finds the right
balance between the EU and MS actions. This means assessing whether the subsidiarity and
proportionality principles are respected.

Asregards the respect of the principle of subsidiarity, the argument thatthe localand national media
market would not require a European intervention seems weak, since, as well explained in the
explanatory Memorandum of the EMFA Proposal, “production, distributionand consumption of media
content, including news, is increasingly digital and cross-border asthe internet continuesto propel the
transformation of the media industry'straditional business models. The provision of media services in
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the EU isincreasingly driven by global platformswhich act as gateways to media content, while being
prominent online advertising providers” (p.8). Moreover, cross-borderinvestmentsand acquisitions of
media companies increasingly take place and are required to be evaluated and governed under a
European framework. Thus, coordinated action at European level is inevitably beneficial for a
harmonised internal market, improving predictability and legal certainty, while fragmented regulatory
efforts would lead to discrepancies in the chain of production and distribution of journalistic content
between Member States, adding burdens for media service providers who will have to comply with
different legal regimes and thus hamperinga level playing field in the internal market.

EMFA will very likely have a marginalimpact onthe more advanced national legal systemsthatalready
abide by the standards proposed in the Act and will have a more pervasive effect on those countries
that have greater difficulties introducing rules supporting media services free circulation, media
pluralism and media freedom. This is the primary objective of the recent European processes of
approximation of legislation (especially after the enlargement of the Union), or that of harmonising
towards already existing national best practices and not distorting and imposing rules completely
detached from nationallegal systems. In this sense, the proposed Regulation respects the principle of
subsidiarity, asthis generalisedresultwould not be achievable as an output of actionalone at thelevel
of each Member State (Manganelli, Hearing at the Italian Senate, 2023).

In any case, the EMFA Proposalis a text based on principles that can be declined in individual Member
States on the basis of their regulatory traditions in the media sector. Similar considerations are also the
basis of the assessments on compliance with the principle of proportionality:in fact, thisinitiative limits
itself to acting onissues for which the intervention of individual Member States would not be effective
enough, when carried out in a fragmented way and without the guidance of common principles (see
also Cole and Etteldorf, 2023).

Thelegal instrument chosen for the scopes of harmonisationunder Art. 114 is aregulationinsteadof a
directive. This is a choice that has been widely supported by the stakeholders consulted during the
drafting of the Impact Assessment of the EMFA Proposal®?. The use of a regulation would in fact be
justified by timing and regulatory linearity and consistency reasons. Instead, splitting the Proposal in
various parts and implementing it through various types of EU acts could be detrimental for the
coherence of the proposal itself and for its implementation. From the point of view of timing, a
regulation allows the problemsin the media market identified by EMFAto be addressed in the shortest
possible time, avoiding slow and divergent national transpositions, which would end up re-proposing
the original problems of regulatory fragmentation that is harmful to theinternal market and that the
use of Article 114 TFEU aims to avoid. Furthermore, from the point of view of regulatory linearity and
consistency, a Regulation would be in line with the entire package of recent European regulations in
thedigital sector, approved and in the pipeline, such as the DSA, the DMA, the DataAct and the Al Act.
For the coherence of the legal order and for a better safeguard of the media market itself, it is important
the EMFA can rely on the same strength of other acts that potentially have to deal with media and
media pluralismissues (CMPF, 2023a).>*

52 The consultations conducted before issuing the Proposal resulted in the preference by most stakeholders for “a balanced
legislative intervention as opposed to no action or detailed standard setting”. Only publishers would prefer a
recommendation, although they do support measures on audience measurement, state advertising and protection of
journalistic sources.

See https://diqgital-strategy.ec.europa.eu/en/library/european-media-freedom-act-impact-assessment.

A different position is taken by the Committee of the Regions, which adopted its opinion on 16 March 2023. CoR fully
shares the objectives of the proposal, but stresses that a legal act of a Directive, instead of the Regulation, would better

53
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Over thelast months, the EMFA Proposal’stext has also been object of debate, regarding the respect
of the principles of subsidiarity and proportionality, within the MSs’ national parliaments>*. The MSs
whose Parliaments submitted a contribution are Czech Republic, Germany, Italy, the Netherlands and
Ireland. It must be acknowledged that within parliamentary debate, concerns have been raised by
some Members of the European Parliament regarding the legal basis of the European Media Freedom
Act, questioning its classification under Article 114 of the TFEU. Once considered art 114 TFEU
applicable, the debate has also revolved on the choice of the legislative act, whether it should be a
directive or aregulation®.

The opinion of the legal service of the Council of the European Union (Council, 2022/0277 (COD))*¢
seems to pave the path for the adoption of a regulation under Art. 114 TFEU, as it recognises that in
general thejustification within the proposal for the use of Art. 114 TFEU is sufficiently based on the case
law of the CJEU, whether for specific articles the justification for provisions relating to harmonising
measures on cross-border services is less evident. The opinion gives a green light to the proposal,
conditional upon a stronger justification for some provisions “either that they genuinely aim to
improve the functioning of the internal market for media services or that the divergence of national
rules obstructs or is likely to obstruct the functioning of the internal market for media services or to
distort competition.”’

The EMFA Proposal has currently startedits legislative procedure within the European Parliament.
Parliament's Committee on Culture and Education (CULT) has been designated as the committee
responsible, with the Committees on Civil Liberties, Justice and Home Affairs (LIBE) and Internal Market
and Consumer Protection (IMCO) as associated committees (under Rule 57 of the Rules of Procedure
of the European Parliament).The following section, dedicatedto a more detailed analysis of the single
provisions, will also take into account in some instances the proposed amendments by the
Committees, when useful for the general reasoning hereby elaborated.

Whether it does not directly refer to the EU competences in the matter, a landmark case (C-719/18
Vivendi SA v Autorita per le Garanzie nelle Comunicazioni is ruling %8. The judgement, subsequent to the
so-called Mediaset-Vivendi dispute*?, eventually declared part of the Italian anti concentration/pro

serve the subsidiarity, proportionality, and multilevel governance principles. According to CoR, threats to the

independence of EU mediaecosystems must be addressed through diversified approaches that cannot rely solely on the

legal basis of EU's internal market competence.

“Protocol 2 of the Lisbon Treaty sets out a review mechanism involving national Parliaments regarding proposed

legislation, which does not fall under the exclusive competence of the European Union. Thus, national

Parliaments/Chambers may review within eight weeks of transmission such proposed legislation and issue a "reasoned

opinion" if they consider that a draft EU legislative act does not comply with the principle of subsidiarity. Reasoned

opinions are translated into all EU official languages (with the exception of Gaelicand Maltese). In the majority of cases,
submissions from national Parliaments go beyond the issue of subsidiarity, discussing the substantive merits of proposals.

These submissions are called "contributions"” https://www.europarl.europa.eu/cmsdata/237427/SOP July2021.pdf.

55 All the national Parliaments’ contributions can be found here:
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0277(COD)&I=en.

%6 Opinion of the legal service of the European Union to the Audiovisual and Media Working Party, 2022/0277 (COD), April
3,2023.

57 This isasked in particular for art 5 on safeguards for the independent functioning of public service media providers, for art
21, and for the inclusion of non-audiovisual servicesto justify betterinthe preamble; “In respect of Article 25,to delete
the referencesin paragraphs 1 and 3 to the “resilience” of the internal market and to redraft the proposal in respect of
paragraph 3(c) so as to link the monitoring by the Commission of the media market to risks for the functioning of the
internal market for media services.; to adjust the wording of Article 1(3) and the preamble by allowing Member States to
adopt “more detailed or stricter rules”.

58 Case C-719/18, Vivendi SA v Autorita per le Garanzie nelle Comunicazioni [2020] ECLI:EU:C:2020:627, paragraph 81.

39 Case C-719/18, Vivendi SAv Autorita per le Garanzie nelle Comunicazioni [2020] ECLI:EU:C:2020:627, paragraphs 14-29.
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pluralism framework contrary to the principle of freedom of establishment contained in Article 49 of
theTreaty on the Functioning of the European Union (TFEU), stressingthe principle that“national laws
can limit freedom of establishment defined by TFEU to preserve media pluralism” and anchoring this
restriction to its suitability and proportionality to the achievement of the pluralistic objective;
ultimately, requiring that the limits set by national laws effectively protect and guarantee pluralism
(Trevisan, 2022; Carlini, 2022). As evidenced by the results of the Media Pluralism Monitor (CMPF,
2023b) and the Study on Media Plurality and Diversity Online (Parcu et al., 2022), in a context of
fragmentation of the anti-concentration frameworksat the EU level, the CJEU’sjudgement emphasises
“a principle that is valid for all Member States” and represents “a reference point for the relationship
between nationallaw and theinternal market” (Trevisan,2022).

When it comes to ensuring media pluralism and mediafreedom, the CJEU has been playing a relevant
role over theyears:in pursuingthis objective-and long before the entry intoforce of the EU Charter of
Fundamental Rightsin 2009 - the action of the Court accounted not only forthe economic perspective
ofthe Single Market and the free movementof servicesacross the EU, butalso for theimportance of “a
pluralism in views”, ultimately interpreting EU legal provisions under the lens of fundamental rights
and democracy. By specifically consideringconcentration issues, in 1991 already the Court underlined
in case Elliniki Radiophonia Tileorassi AE v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas (C-260/89)
thata monopoly is “unacceptable not only in the context of the freedom to provide services but also
to ensurearange of voices are available to the public” (European Parliament, 2015).

Over theyears, the CJEU jurisprudence further consolidated, emphasising through a series of case-law
that media pluralism is “incontestably” an objective of general interest® with overriding capacity
against freedom of establishment defined by Articles 49 and 54 TFEU®', while anchoring the restriction
to the appropriateness and proportionality in the achievement of the objective.®> Moreover, with a
2019 judgement (Google, C-193/18),the CJEU further clarified how existing directives on electronic
communications services (i.e. Directive 2022/21/EC, as amended by Directive 2009/140/EC the
"Framework Directive” and Directive 2022/77) clearly distinguish “the production of content, which
involves editorial responsibility, and the transmission of content, which does not entail any editorial
responsibility, content and transmission being covered by different measures which pursue their own
specific objectives” (CJEU, 2019).

The distinction between production of content and distribution of content - and, subsequently, the
focus on editorial responsibility -represented the core discriminant in the judgement of the Court on
the case in question, as in Vivendi v Mediaset the CJEU ruled the unlawfulness of the Italian anti
concentration framework against EU Treaty principles precisely on this point, since it neglected the
dimension of editorial control (Apa,2021).

80 As suggested by Apa (2021), for an assessment on CJEU case law, see F. Barzanti, La giurisprudenza della Corte di giustizia
dell'lUnione europea in tema di pluralismo dell'informazione: acquisizioni e prospettive, in R. Pisillo Mazzeschi. On
information pluralism in European Union law and as an overriding reason of general interest, see R. Mastroianni, La
dimension européenne de la régulation audiovisuelle: vers une nouvelle directive sur le pluralisme de l'information?, in
Astrid — Rassegna, 17,2013, 1 ss. e P. Caretti, Pluralismo informativo e diritto comunitario, in M. Cartabia (a cura di), | diritti
in azione, Bologna, 2007,415 ss.

61 See the judgement of 22 January 2013, Sky Osterreich (C-283/11). As referred to by Jan von Hein (2017), “according to the
CJEU “the concept of “establishment” within the meaning of these Articles49 and 54 TFEU isa very broad one, allowing a
Union national to participate, on a stable and continuous basis, in the economic life of another Member State and to profit
therefrom” (CUEU in Gebhard, C-55/94, para. 25 and Almelo, C-470/04, para. 26).

82 |nthis regard, see judgement of 25 October 2017, Polbud - Wykonawstwo, (C-106/16) and, by analogy, judgement of 23
December 2015, Scotch Whisky Association and Others, C-333/14, EU:C:2015:845.
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The judgement was the final result of a long-standing process started with the toehold acquisition by
French media giant Vivendi against Mediaset, which followed the failed attempt to create a pan
European pole able to compete with extra EU platforms such as Netflix (Zaccaria et al., 2021). The
acquisition® urged Mediaset to report the Italian media regulator Autorita per le Garanzie nelle
Comunicazioni (AGCOM) the violation of the anti-concentration framework, and specifically the
provision defined by Art. 43 of the Consolidated Text on Audiovisual Media Services (TUSMAR) para.
11, establishing an economic limit for electronic communications network suppliers who obtained
revenues exceeding 40 percent of the total revenues of the reference sector (telecommunications)and
who, at the same time, held revenues exceeding 10 percent of the entire Integrated Communication
System (SIC).* Given the participation of Vivendiin Telecom Italia, accordingto the TUSMAR the market
position gained by Vivendiwas a harmfulone to pluralism (AGCOM, 2017).

The exceeding of the threshold thus activated the AGCOM, who ordered Vivendi to move and freeze
its shares in Mediaset in the trust Simon Fiduciaria (Resolution 178/17/CONS). Vivendiappealed to the
Lazio Regional Administrative Court (TAR of Lazio), which in turn referred the final decision to the
European Court of Justice over three prejudicial issues based on TFEU: free movement of capital
(art.63), free movement of services (art.56) and freedom of establishment (Art.49) (TAR of Lazio, 2018;
Apa, 2021).

Finally, the CJEU declared the provision of the Italian law which preventedthe French company Vivendi
from acquiring 28% of the capital of Mediaset to be contrary to Community law (Article 49 TFEU), where
it precludes national measures that are liable to hinder or render less attractive the exercise by EU
nationals of the freedom of establishment.®® In fact, the Italian anti concentration framework did not
make it possible to determine whether, and to what extent, a company was actually capable of
influencing media content, ultimately neglecting the dimension of editorial control over content and
resulting incapable of detecting the actual occurrence of consequences detrimental to pluralism (Apa,
2021). On that basis, the ruling importantly clarified the necessity to establish a clear connection
between thresholdsestablished by law and the actual risk on media pluralism, taking intoaccount not
only market shareswhen assessingthe occurrence of adominantposition, buta wider range of criteria
alsoin light of the digital environment.

This case well illustrates that national rules that pursue media pluralism objectives can cause
disruptions and fragmentation in the internal market; that there are disparities between national
provisions that hinder free movement, and that, as a far-reaching consequence, there is room for EU
intervention toharmonise these rules. Moreover, the case highlightsthat a relevant'non-market value',
media pluralism could be considered asa limit to freedoms (in this case right of establishment) within
theinternalmarket under EU law.

63 The French conglomerate secured 28.8 percent of the share capital and 29.94 percent of the voting rights of the Italian

giant.

Even through subsidiaries or associated companies.

85 The CJEU (2020) ruled that “Article 49 TFEU must be interpreted as precluding legislation of a Member State which has the
effect of preventing a company registered in another Member State, the revenue of which in the electronic
communications sector, as defined for the purposes of that legislation, isin excess of 40% of the total revenues generated
in that sector, from earning, within the integrated communications system, revenue which exceeds 10% of the total
revenuesgeneratedin that system”.
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4.2 Analysis of the provisionsof the European Media Freedom Act

This section of the study aims to analyse the provisions of the European Media Freedom Act proposal,
with a specific focus on identifying elements that could be potentially improved to enhance the
effectiveness and impact of the act, other than those already identified in the previous section. The
objective of this analysis is to provide specific constructiverecommendations for amending the EMFA
proposal, thereby contributingto the development of arobustframeworkthat ensuresand promotes
media freedom and pluralismwithin the European Unionand assessthe coherence, effectiveness, and
compatibility with existing legal frameworks and common standards on freedom of the media and
media pluralism.

4.2.1 Chapterl - General Provisions (Artt. 1-2)

4.2.1.1 Article 1 - Subject matter and scope

Article 1 ofthe EMFA proposalstatesthatthe regulation aimsto establishcommon rules for the proper
functioning of the internal market for media services andthe establishment of the EuropeanBoard for
Media Services, while stating that the regulation “shall not affect” the EU rules on e-commerce, on
copyright in the digital age, on promoting fairness and transparency for business users of online
intermediation services, the DSA, the DMA, the Regulation on the transparency and targeting of
political advertising (once approved). It emphasises the importance of preserving the quality of media
services within this framework. Furthermore, the article recognizes the possibility for Member States to
adopt more detailed rules in the areas covered by Chapter Il (Rights and duties of media services) and
Section 5 of Chapter lll (“requirements for well-functioning media marketmeasuresand procedures”).
It emphasises that these rules must be in compliance with Union law, ensuring consistency and
coherence with the broader legal framework established by the European Union.

As a general remark, the proposal lacks clear guidelines regarding the priority of rules in case of
conflicts that may arise with other legislation. In particular, the relationship between the Proposal and
the Audiovisual Media Services Directive holds significance, but the Proposal does not thoroughly
address this connection, apart frommentioning amendmentsto the Directive.

EMFA should be considered as lex specialis, as the most appropriate choice to guarantee media
pluralism and freedomin the EU (see Cantero, 2023 p. 11), for instance when defining its relationship
with the online players (ERGA, 2022)%.

66 EU-level rules on media ownership and independence of the regulators can create uniformity across the EU and can

contribute to overcome the reported deficiencies of the implementation of the AVMSD rules by the Member States. EU
intervention can contribute to reducing existing barriers to internal market freedoms and prevent anti-competitive
behaviour where competition law alone is not enough. The DMA does not seem enough to address the impact on media
freedom because ‘fairness’ requires a different treatment in the media sector due to the influence and power of platforms.
A lex specialis on mediafreedom would establish a framework of minimum set requirements to specifically protect media
freedom in traditional and new media. and ERGA 2022:“online content platforms are already foreseen to be covered by
the future DSA and DMA as lexgeneralis. The EMFA should therefore take thisintoaccount and concentrate on adequately
complementing these texts as a lex specialis when it comes to these players, while duly noting the relevance of the
AVMSD's article 28b to this respect” (ERGA, 2022, p.2).
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Article 1(3) states that the EMFA “shall not affect the possibility for Member States to adopt more
detailed rulesin the fields covered by Chapter Il and Section 5 of Chapter lll, provided that those rules
comply with Union law.” This paragraph should be interpreted in order to include, along with more
detailed rules, additional measures that Member States could adopt in the fields covered by Chapter |l
and Section 5 of Chapter lll. It mustacknowledge the possibility of additional measures that do not only
detail the EMFA ones, but go beyond them, remaining in line with the rationale and the aim of the Act
and comply with European law and principles. For instance, a national registry on media ownership is
nota hurdle for theinternal market, but is instead a good instrument toboost ownership transparency,
relevant for the free marketof media services (see Section 4.2.2.4commentingArticle 6).

As mentioned also by the opinion of the legal service of the Council “should this intention of minimum
harmonisation be confirmed by the legislature, Article 1(3) of the proposal would needto be reworded
to allow Member States to adopt “more detailed or stricter rules” and the understanding be reflected
that the free movement of media services which comply with the harmonised rules is not thereby
restricted and that these stricter rulescomply with Union law”.

4.2.1.2 Article 2- Definitions

Article 2 is key for the interpretation of the whole legal text of the EMFA Proposal, outlining how some
key terms should be interpreted. In particular, Art.2 deals with the much-debated definition of media
(seethe debate on this point outlined in Section 2.2).

Some definitions provided by art. 2 of the EMFA Proposal may need a fine-tuning, or some definitions
of terms used throughout therest of the legislative text might be missing. The considerations hereby
outlined are not exhaustive.

Art. 2 (1) describes a “media service” as “providing programmes or press publications to the general
public, by any means, in order to inform, entertain or educate, under the editorial responsibility of a
media service provider”.

Leaving to the next bullet points the analysisof what is the meaning to be attributed to the notions of
“media service provider” and “editorial responsibility”, here it is evident, as mentioned above, that non-
audiovisual media are added tothe scope of this legislative proposal, contrary to thescope of the AVMS
Directive amended by this proposed Act. Moreover, it has to be noted thatart. 2 (1) considers media
services notonly asaimedto inform (inart. 3and 6 of the Proposal, described as “providing news and
current affairs content”), but also as services aimed to entertain or educate the public. The lack of
mention of these kinds of services from the articles prescribing the “Rights of recipients of media
services” (art. 3) and the “Duties of media service providers” (art. 6) might be worthy of specification
within the Proposal’s text.

Art.2(2) crucially defines what has to be considered as a “media service provider”, stating that:

“’media service provider’ means a natural or legal person whose professional activity is to provide a
media service and who has editorial responsibility for the choice of the content of the media service
and determines the manner in which it is organised”.

The provision of a definition of media entails the inclusion of new actors, as to define media or media
service providers in the context of convergence and aiming at technological neutrality. This approach
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is to be welcomed, considering that a significant amount ofinformation in the public interest comes,
increasingly, frombeyond traditional formats (CMPF, 2023a). This broader definition seems tobe in line
with the three key Recommendation drafted by the Council of Europe: the 2011 CoE Recommendation
ona“new notion of media”, the2018 Recommendation on Media PluralismandTransparency of Media
Ownership and the 2018 Recommendation onthe Rolesand Responsibilities of Internet Intermediaries.

The definition of what a “media service” and a “media service provider” are, is crucial for the
interpretation and subsequent implementation of the whole European Media Freedom Act. In
particular, this cross- cutting issue is key when referred to certain sections of the EMFA Proposal, namely
Chapter II- “Rights and duties of media service providers and recipients” and Section 4 “Provision of
media services in a digitalenvironment”, as well as Art. 20 (“National measures affecting the operation
of media service providers”) and Art. 23 (“Audience measurement”).

On this line, a debate is ongoing related to the absence of an explicit mentioning of “journalism” and
“journalists” in the Act (for example, Seipp and Fahy, intervening at the CMPF’s conference on
“Reframing media pluralismonline”, 13 December 2022%). Focusingagain onArt. 2 (2), the mentioning
of “natural persons” could be interpreted “as recognising the crucial role of individual journalists, also
when working independently froma newsroomand/oras freelancers” (CMPF, 2023a). Opinion papers
onthe EMFA Proposal published by a range of civil society organisations suggestexplicitly mentioning

the word “journalist”, “journalistic activity” and a reference to “freelancers” too in art. 2(2) of EMFA
(European Federationof Journalists, 2023).

The 2022 “Study on media plurality and diversity online” (Irion et al., 2022) offered a categorisation of
media actors, definingas “other media actors” non-conventional information providers who contribute
to public debate or fulfil public watchdog roles (e.g. NGOs conducting public interest investigations,
bloggers and influencers coveringpublicinterestissues). According to Art. 2 of the Proposal and Recital
7 (hereby reported), these “other media actors” appear to be excluded from the definition of “media
service providers”, and thus from enjoyingthe related privileges. Recital 7 states: “This definition should
exclude user-generated content uploaded to an online platform unless it constitutes a professional
activity normally provided for consideration (be it of financial or of other nature”). The detractors of
excluding “other media actors” from enjoying the guarantees provided by EMFA sustain this is in
contrast with the ECtHR case law on Art. 10 ECHR; those convening with the EMFA’s approach, instead,
agree on the fact that excessively enlarging EMFA’s scope of action would not be feasible in terms of
legal basis of the Act, ex Art. 114 TFEU, as well as making EMFA’s enforcement very difficult and
hindering the legal certainty in the application of the related provisions.

The distinction between “media actors” and “other media actors” strongly lies upon the fact that
newsmaking in the public interest is performed as a “professional activity”, a term employed by art. 2
(2), associated with the offer of services by media service providers. It could be questionedif this refers
only to situations when such services represent the provider's main source ofincome, or if it should be
interpreted as referring to media actors respectingjournalistic professional standards. More generally,
the news producers or disseminators should be required to adhere to clearly identified professional
standards. The Act could thus benefit from an explicit reference to what is meant by “professional
activity” in light of the standards elaborated by Recommendation 2022/1634, accompanying the EMFA
proposal: the addition should clarify the interpretation of such standards (see also Section 4.2.24 on

57 Conference “Reframing media pluralism online. New findings and policy approaches”, European University Institute, 13

December 2023 https://cmpf.eui.eu/event/reframing-media-pluralism-online/.

PE 747.930 45


https://cmpf.eui.eu/event/reframing-media-pluralism-online/

IPOL | Policy Department for Citizens’ Rights and Constitutional Affairs

Art.6). The latest proposed amendmentsto the Act (423, CULT®) do not seem to address thisissue:in
fact, it proposed to substitute the definition of “media service provider” as “a natural or legal person
whose professional activity is to provide a media service” with “who is regularly or professionally
engaged in the provision of a media service”.

These considerationsare again relevantwhen noting a lack of explicit reference to the activities of non-
commercial (or non- profit) media. In fact, Recitaln. 7 (p. 16 of the EMFA Proposal) states that “For the
purposes of this Regulation, the definition of a media service should be limited to services as defined
by the Treaty and therefore should cover any form of economic activity”. Also, Art. 2 (1) recalls the
definition of “service” as provided by the Treaty on the European Union, that in art. 57 provides that
“Services shall be considered to be ‘services’ within the meaning of the Treaties where they are
normally provided for remuneration”.These references haveled to a debate upon the inclusion or not
of non- profit media within the scope of application of EMFA: in fact, as prof. Damian Tambini raised
during a CMPF seminar on 28 April 2023, it could lead to excluding media outlets and journalists
working on a voluntary basis,or basing their activities on non- profitbased business models (e.g. grants
or donations), despite their services serving the public interest to quality information and respecting
professional standards, or adhering to journalistic ethical codes. The adherence to professional
standards could indeed be the basic requirement for the identification of the media service providers
that will enjoy the guarantees granted by the EMFA Regulation, as confirmed in the same occasion by
the European Commission’s representative, Lubos Kuklis. In conclusion, explicit reference to “non-
commercial media” could be added in the text of Art. 2, proposed the Director of the European
Federation of Journalists, Renate Schroeder. A similar suggestion has been advanced with regard to
the reference to MSPs in Art.4 (Cole and Etteldorf, 2023). Considering non- commercial media within
the scope of EMFA would bein line with a variety of MSs’ policies granting subsidies tonon-commerdial
media, and a number of other projects- also EU funded- aimed at enhancing the sustainability and
viability of non- profit media (e.g., community media, supported by the funding scheme provided by
the Local Media for Democracy project %), recognising their crucial role for the democratic debate.

Art.2(7) (8) and (9) offer definitions of “editor”, “editorial decision” and “editorial responsibility”. Before
analysing morein depth the definition of “editorial responsibility” as provided by the EMFA Proposal,
andin light of the definitions providedin the Proposal at this stage, it is worth to note thataddingmore
definitions in this section might be needed. In particular, the Proposal might benefit from defining in
art. 2 the notion of “editorial independence”, as elaborated and described in the Commission
Recommendation 2022/1634 accompanying the EMFA text. Also, defining it as “autonomy” instead of
“independence” would be welcomed and helpful in highlighting the deontological aspect that is linked
with this concept, while limiting the concerns of the publishers who claim that the term “editorial
independence” can expose them to excessiverisks, as,in some countries, publishers are liable for the
activities ofthe newsroom.

Additionally, the definitions of two key figures in newsrooms and for in the information industry could
be added, namely that of “editor in chief” and of “publisher”. This would be particularly important
considering the different liability regimes in force at national level in the EU MSs, as probably referred
to by art. 2 (9). These additions should eventually also be reflected in the phrasing of other EMFA’s

%8  Committee on Culture and Education, Amendments 278- 507, 2022/0277(COD), May 5, 2023, AM Com LegReport

1euroga.eu2.

89 See Local Media For Democracy - Project. (n.d.).
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articles (e.g. art. 6 (2) guaranteeing the independence of individual editorial decisions). In this regard,
the most recently proposedamendments to EMFA propose to integrate thissection.

Art.2(9) of the EMFA proposal defines the concept of “editorial responsibility”:

“editorial responsibility” means the exercise of effective control both over the selection of the
programmes or press publications and over their organisation, for the purposes of the provision of a
media service, regardless of the existence of liability under national law for the service provided.

The reference to “selection” and especially “organisation” of programmes and publication, seem to
expand the attribution of editorial responsibility beyond “traditional” media actors, taking also to
account thedistribution side of news and information. Whetherthe terms used and the context point
to the definition of editorial responsibility, more thanto contentmoderation or curation Barata (2022)
notes that “as such, certain typesof online services would become ‘traditional’ media services. [...] . Yet,
this recitallooks more like an aspirational statementor, perhaps an invitation for further amendments
in this direction than an actual legal determination””°. CULT”, LIBE”?and IMCO”® Committes’ proposed
amendmentsto the Act suggesting tomaking some reference to editorial responsibility over “content”,
probably to dissipate doubtsover the actors to be considered “editorially responsible””*.

The “existence of liability under national law” seems to refer to the different legal frameworks around
the EU, where the attribution of liability (and of consequentsanctions) is entrusted to different subjects,
sometimes in addition to the journalist(s)who wrote the article/ created the content for programmes,
such as editorsin chief or even publishers. On this line, Amendment n. 422 of the CULT Draft Opinion
(May 5, 2023 ") suggests substituting in art. 2 (1) “under the editorial responsibility of a media service
provider” with “under the editorial responsibility of a designated editor”. Also, Amendment 424
suggests to avoid mentioning “editorial responsibility” in art. 2 (2) (currently defining a MSP as having
“editorial responsibility for the choice of the content of the media service) with “who decides the overall
editorialline of the content”.

Art. 2 (13) defines the meaning of “media market concentration”. The main issue here appears to be
related to therisk thatthe “media pluralism test” provided by art. 21 of the Proposal could be enforced

70 On this point, it is worth considering the exemption from liability for the content shared on the services of hosting

providers (online intermediaris, platforms) ex e-Commerce Directive and DSA. The distinction between production of
content and transmission of content - and, subsequently, the focus on editorial responsibility - also represented the core
discriminant in the judgement of the Court on the case in question, as in Vivendi v Mediaset the CJEU ruled the
unlawfulness of the Italian anti concentration framework against EU Treaty principles precisely on this point, since it
neglected the dimension of editorial control (Apa, 2021).

71 Committee on Culture and Education (CULT) 2022/0277(COD) 31.3.2023, DRAFT REPORT on the proposal for a regulation
of the European Parliament and of the Council establishing acommon framework for media servicesin the internal market
(European Media Freedom Act) and amending Directive 2010/13/EU (COM(2022)0457 - (€9-0309/2022 -
2022/0277(COD)).

72 Committee on Civil Liberties, Justice and Home Affairs (LIBE) 2022/0277(COD) 9.5.2023, Proposal for a regulation
(COM(2022)0457 - (C9-0309/2022 - 2022/0277(COD))  https//www.europarl.europa.eu/doceo/document/LIBE-AM-
748952 EN.pdf.

73 Committee on the Internal Market and Consumer Protection (IMCO) 2022/0277(COD) 13.4.2023, Proposal for a regulation

(COM(2022)0457 - C9 0309/2022 - 2022/0277(COD)).

IMCO, AMENDMENTS 173 -421 - Draft opinion Establishing acommon framework for media servicesin the internal market

(European MediaFreedom Act) and amending Directive 2010/13/EU April 13,2023

https://www.europarl.europa.eu/doceo/document/IMCO-AM-746660 EN.pdf.

75 Committee on Culture and Education , Amendments 278- 507, 2022/0277(COD), May 5, 2023, AM_Com_LegReport
(europa.eu).
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only when media companies strictu sensu are involved. For this reason, the formulation could instead
refer to “market concentration that may have an impact on media pluralism”.

Probably driven by the same purposes, both theamendments proposed in firstinstance by the CULT
and the LIBE Committees suggested to add a mention of concentrations that involve VLOPs and
VLOSEs: more in detail some members of CULT suggeststo add to“media concentrations [...] involving
at least one media service provider”, also a reference to “at least one provider of very large online
platform or at least one providerof very large online search engine, and which has a significantimpact
on the structure and pluralism of the media market” (CULT, 31 March, 2023, p. 3876), while LIBE
suggests to add a reference to the fact that these concentrations “may include providers of very large
online platforms or of very large online search engines".

Finally, some observations regarding the possibility of adding in Art. 2 the definition of “recipients of
media services” is to be made. As a matter of fact, it is used in a different way in art. 3 (Rights of
recipients) - where it seems to refer generically to citizens seeking and accessing information-and art.
17 - where it is stated that the recipient of services of VLOPs can declare to be MSPs. In this case,
“recipient” seems to be juxtaposedto the conceptof “user”. A definition seems to be offered by Recital
6, stating that “Recipients of media services in the Union (natural persons who are nationals of Member
States or benefit from rights conferred upon them by Union law and legal persons established in the
Union) should be able to effectively enjoy the freedom to receive free and pluralistic media services in
the internal market”, but this could be re-stated in the legislative section of the Act, harmonising the
use of this terminology throughout the text.

4.2.2 Chapterll -Rights and duties of mediaservice providersand recipients (art. 3-6)

4.2.2.1 Article 3 - Rights of recipients of media services

Article 3 provides an indirect definition of media pluralism, limited to news and currentaffairs content.
Having regard to an evolving notion of media pluralism, as describedin Section 2.1, maybe this artide
could benefit from a referral to the fact that media pluralism in the new digital ecosystem entails
technological neutralityand citizens exposure to a broad and diverse range of information sources.

It has to be noted that this right is entrusted limiting it to the recipients’ access to "news and current
affairs"- similarly to whatis done framing the duties of MSPs in Art. 6 of the proposal; this right could
thus be interpreted as not including "entertainment and education”, as included instead in the
definition of "media service", exArt. 2 (1) (programmes and publications aimedto “inform, entertain or
educate”).

4,222 Article 4 - Rights of media service providers

In essence, the central aim of Article 4 is to protect journalistic sources (as highlighted in Recitals 16
and 17) by means of prohibiting, or restricting, as much as possible, state interference. Article 4 is,

76 Committee on Culture and Education, 2022/0277(COD), Marcg 31,2023,PR_COD 1amCom (europa.eu).
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arguably, an attemptby the EU to respond to the increasing usage of sophisticated (yet controversial)
spyware technology, which has strengthened the states capacity for intelligence gathering, and
surveillance. Spyware technology represents a Janus-faced phenomenon, because, although, this
technology might strengthen a state's ability to fight terrorism and crime,it has provoked some
controversy because of allegationsrelated tohumanrightsabuses, suchas the targeting of journalists
and political activists, and the lack of oversight and accountability relating to its deployment’ .The
overarching aims of this provision is to safequard personal data protection (Article 8 CFREU), and
freedom of expression (Article 10 CFREU). In particular, this provision seeks to safequard editorial
freedoms and independence, prohibiting state intervention (Article 4(2a)) unless it complies with
Article 52(1) of the Charter of the European Unionand otherUnion law.

Article 4 builds upon several EU directives, Council of Europe conventions, and ECtHR case law, that, to
varying degrees, addressestheissue of journalistic source protection’®. We cantrace back the objective
of protecting journalistic sourcesto the ratification of the Council of Europe's ‘Convention 108’,in 1981
(2016a). Even though the Convention did not address journalistic sources, explicitly, it established, for
the first time, a legal framework for data protection. The overarching aim of this Convention was to
protect individuals against potential abuses during the collection and processing of personal data.
Moreover, the Convention, via Article 12, outlawed Member States from limiting the transborder flow
of personal data, which, indirectly helped to foster an information ecosystem favourable to cross-
border exchange. Whilst the Convention’s central aim was to protect personal data from unauthorised
access (as per Article 7 of the Convention), certain derogations were established, such as those
pertaining to state securityinterests.

The Privacy and ElectronicCommunications Directive 2002/58/ECalso aimed to protect privacy in the
handling of personal data in electronic communications, although it does not address journalistic
sources, specifically. It included, nonetheless, provisions thatindirectly contributedto safeguarding the
confidentiality of sources, in particular, that of Article 5(1), which prohibits the “listening, tapping,
storage or otherkinds of interception or surveillance of communications|...] without the consent of the
users concerned”. Like the Convention (see above), certain derogations, such as supporting criminal
investigations,and handling national security concerns, were established (see Article 15).1n 2016, the
General Data Protection Regulation (GDPR) was adopted in the EU. Under this Regulation, MSPs are
expected to apply the appropriate safeguards in maintainingthe confidentiality of journalistic sources,
whilst complying with the obligations and principles set outin the GDPR. Whilst it introduced measures
to safeguard personal data, journalists have been granted certain exemptions. Nevertheless, these
exceptions are subjected to a balancing test, which must consider both the overall publicinterest, and
rights and freedoms of individuals (Recital 153). In 2019, the Whistleblower Protection Directive
(2019/1937) came into force, which strengthened the protections of whistleblowers in a further push
to support journalistic sources (Recital 46). More recently, the European Commission Recommendation
(C/2021/6650) aims to protect the safety of journalists, which is an important aspect of journalistic
source protection.

To summarize the main provisions, Article 4(1) grants MSPs the right to conducteconomic activities in
the internal market freely save for those allowed under Union law (Article 4(1)). Member States are

77 A notable case was that of Jamal Khashoggi, a Saudi Arabian journalist who, in 2018, was murdered in the Saudi consulate

in Istanbul.Allegedly, Pegasus spyware was used to target and monitor his communications leading up to the murder
(Guardian, 2021).

78 Standout cases include Sanoma Uitgevers B.V. v. the Netherlands (2010), Szabé and Vissy v. Hungary (2016), Goodwin v.
UK (1996), and, Telegraaf Media Nederland Landelijke Media v. the Netherlands (2012).
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prohibited from interfering with MSPs’ editorial policies, and decisions (Article 4(2(a)), and they cannot
detain, sanction,intercept, surveil, or search MSPs, solely based ontheirrefusal todisclosesources, save
forin cases where thereis an overriding publicinterest, in accordance with Article 52 of the CFR, and
relevant Union law (Article 4(2(b)). In general, the deployment of spyware by Member States is
prohibited, unless justified on the grounds of ‘national security’ or ‘serious crimes’ investigations,
provided other measures are inadequate (Article 4(2(c)). Article 4 also obliges Member States to
establish an independent authority to handle complaints lodged by MSPs regarding breaches of this
provision, and MSPs have the right to request an opinion from an independent authority, and the
opinion must be communicated within three monthsof the request being made (Article 4(3)).

Endeavouring to harmonise legislation on the protection of journalistic sources is a welcome
development particularly in light of the increasingly cross-border nature of journalists’ work. The
inclusion of Article 4 is positive, furthermore, insofar that explicit safeguards are provided against
spyware (Voorhoof, 2022b).

In addition to not providing additional protection beyond what is already guaranteed by Article 56
TFEU, the emphasis on ‘economic activities’ in Article 4(1) could result in excluding non-profit media
actors, involved in activities with a more culturalemphasis, fromthe scope of this provision (Cole and
Etteldorf, 2023 p.26). According to some commentators, the scope of Article 4(2) concerning the
entities obligated to adhere to its provisionsis, arguably, overly restrictive. While Recital 15 cites “other
actors, including public authorities, elected officials, government officials and politicians”, this would
not cover instances in which national governmentsdelegate the deploymentof spyware, or other illict
practices to non-state actors”. In cases such as these, the state would not be directly deploying
spyware, but would be posinga risk tojournalistic sources, nonetheless. Forsimilar reasons, it may also
be recommended to extend the scope of this provision to quasi-state actors or ‘quangos’, as well®°.
Similarly, Article 4(2(b)) imposes a restricted scope concerning the intended beneficiaries of this
provision. Currently, only MSPs would stand to benefit from the provision, and citizen journalists or
freelancers, audio/video technicians, editors, production staff, administrative personnel - or other
individuals involved in the media service providers' support network - would not be protected.
Therefore, some commentators argue that scope should be broadened to other media professionals
(Bettoni, 2023; EDRI, 2023).

Article 4.2(b) includes a restricted prohibition that solely applies when MSPs refuse to disclose
information regarding their sources (Article 4.2(b)). However, the prohibition's scope is maybe too
narrow, and would fail to include the following three situations: (1) when MSPs are unaware of any
interception taking place, (2) have not refused disclosure, or (3) have not received a prior request for
disclosure (Voorhoof, 2022b). EMFA should, thus, consider providing a broader protection that covers
such situations (Ibid.,). Moreover, some commentators argue that Article 4 should do more to protect
the rights of journalists and MSPs that utilise encryption technology, and Member States should be

7% There is mounting evidence that other illicit activities (e.g., disinformation) are delegated by national governments to
other organised private entities with specific expertise. For example, in the context of disinformation, the Russian
government is alleged to have funded "troll farms”, that is, organised private entitieswhose raison d'étre is to spread
disinformation (Euractiv, 2022). This is not engaging directly in the dissemination of disinformation per se, but it is
delegating the act to other entities which may (or not) be public, semi-private or commercial entities. This iswhy it may
be advisable for the article to explicitly encompass non-state or private entities.

80 This point builds on a similar one made by one researcher from the Osservatorio Balcani e Caucaso Transeuropa during
an internal seminar with the CMPF on 22.5.23 (Bettoni, D., personal communication, May 22,2023).
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prohibited from accessing encrypted communications, in order to provide additional safeguards of
journalistic sources (Bettoni, 2023; Edri, 2023; Voorhoof, 2022b).

Article 4.3(c) offers the chance to clarify the boundaries of its application, particularly in relation to the
‘national security’ derogation®'. Until now, the scope of what pertainsto ‘national security’ has not
been clearly defined (Bettoni, 2023). The definitional scope of ‘national security’ remains unclear in
both the Convention 108 and Directive 2002/58/EC®. The EU Agency for Fundamental Rights, in its
2017 report, had already expressed concern regarding the same, and advocated for an expanded
definition of it to include 'major threats to public safety and including cyber-attacks on critical
infrastructures’ (EU Agency for Fundamental Rights, 2017 p.53). This ambiguity is, perhaps, not
surprising as ‘national security’ predominantly remainsa national competence (as per Article 4(2) TEV)
meaning that each nation has sovereignty in defining and safeguarding its own national security
interests®. This makes the need to establish a common EU-wide definition of 'national security’ even
more pressing.The lack of clarity regarding the term of “national security” could be problematic as it
gives Member States more discretion to justify interferencesunder the pretence of 'national security,
even when it is unfounded. According to the PEGA Report spyware is often justified citing 'national
security’ concerns, but is frequently employed for other purposes, such as quelling dissent, or
advancing political interests (PEGA Committee Report, 2023). To circumvent theseissues, in Article 4,
some commentatorsargue that theterm’national security’ should be definedmore narrowly, or, at the
very least, the text of EMFA should specify clearly the boundaries of its application - either in Article 4
directly, or,in the recitals or ‘definitions’ sections of the Act (Ibid.,).

Some commentators argue, furthermore, that Article 4 - particularly ex post judicial review - falls short
of the procedural safequards already secured by Article 10, and recent ECtHR case law judgments
(Voorhoof, 2022b; Cole and Etteldorf, 2023, p.27). For instance, the ECtHR case of Sergey Sorokin v. Russia
emphasises theneed for anexante judicial review mechanismto safeguard journalisticsources. In fact,
several observersargue thatan ex-antejudicial review would provide enhanced safequardsfor MSPs,
and mitigate against the risks of illegitimate state interference (Voorhoof, 2022b; EDRI, 2023). Such a
developmentis not only desirable from a normative perspective, butis also in accordance with ECHR
case law related to Article 10 (Voorhoof, 2022b). It can reasonably be argued that the Article also falls
short in terms of justificatory, proportional and subsidiarity safeguards related to state interference
(Voorhoof, 2022b). Some commentators are, thus, advocating that any state interference must be a
crucialmeasure of lastresort-when all other lessintrusive measures are exhausted - and proportionate
totheseriousnessoftheissue at hand (i.e., the prevention of a serious crime)® . It is argued that these
changes would help align it with the level of protections already guaranteed in existing legislationand
human rights case law (Voorhoof,2022b).

8 This is not a problem exclusive to EMFA as the European Convention on Human Rights (ECHR) and the EU Charter also do

not elaborate on the scope of "national security".

That said, the explanatory report of the revamped “Convention 108+" elaborates a definition (Council of Europe, 2016).
According to Para91 of the explanatory report, “the notion of national security should be understood in the sense of
protecting the national sovereignty of the concerned Party interpreted having regard to the relevant case-law of the
European Court of Human Rights”.

Currently, whilst Member States have the most discretionin the determination of what qualifies as a "national security"
risk, they are also obligated to consider the EU Charter and ECHR case law . Article 4(3) of EMFA) will, it is hoped, provide
additional safeguards in thisregard.

Some members of the CULT Committee also seem to be in favour of this (Amendment 517, CULT draft opinion, May 5,
2023).
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4,223 Article 5 -Safeguards for the independent functioning of public service media
providers

Article 5, on top of recalling standards of impartiality and internal pluralism within the PSM mission,
provides some rules on appointment and dismissal of PSM management and members of the
governing bodies, asks Member States to ensure adequate and stable resources to PSM, and ask the
MSs to designate an independent body or authority to monitor compliance with the provision of the
article.

While very often the letter of it is consideredan argument againstenvisaging a general competence of
the EU on the media sector, the Amsterdam Protocol can be read, instead, as a confirmation of the
inclusion of PSM in the internal market. It affirmsthat theTreaties will not preclude the competence of
MSs to provide for the funding of public service broadcasting as far as this is not affecting trading
conditions and competitionin the Union contraryto the commoninterest, while the realisation of the
remit of that public service shall be taken into account. The EMFA proposal seems to rely on the
interpretation thatincludes PSMfunding within the application of EU rules on state aid, and sanctions
MSs when they “over-fund” beyond the public service remit, but does not exclude EU measures to
avoid under-funding (see also Opinion of the legal service, Council of the European Union 8089/23, 4
April 2023%). In this regard, article 5 seems consistent with the standardsand objectives of the Coundi
of Europe, andin particular with the Recommendation CM/Rec(2018)11 of the Committee of Ministers
to Member Stateson media pluralismand transparency of media ownership, “States should also ensure
stable, sustainable, transparentand adequate funding for public service media on a multiyear basis in
order to guarantee theirindependence from governmental, political and market pressuresand enable
them to provide a broad range of pluralistic information and diverse content. This can also help to
counterbalance any risks caused by a situation of media concentration. Statesare moreover urged to
address, in line with their positive obligation to guarantee media pluralism, any situations of systemic
underfunding of public service media which jeopardise such pluralism.”

Art. 5 EMFA was, instead, criticised as it deals also with appointments and dismissals of the PSM
management, elements that can be interpreted as non-relevant within the internal market
competence (Cole and Etteldorf, 2023, pp.32-35): it must be noted nonetheless that the rules on
appointmentsand dismissals of the governance bodies of PSM aiming ata management that is more
independent from political pressures, can be legitimised under Article 114 TFEU too, as necessary
requirements for PSM to properly work and fulfil its remit in the internal market. Nonetheless, the
criteria mentioned seem, to some extent vague, for instance where they do not mention any
professional standard for the candidatesto be appointed.

A last remark could be done on art. 5(4) concerning some vagueness on what type of independent
authority or body that could monitor compliance of PSM with the standardsin 5 1-3. This provision
could benefit from some more detailed requirements, also having in mind the sensitive nature of the
requested monitoring.

85 “The wording in the Amsterdam Protocol “in so far as such funding does not affect trading conditions and competitionin

the Union to an extent which would be contrary to the common interest, while the realisation of the remit of that public
service shall be taken into account” and its nature as an interpretative provision support the reading that the Amsterdam
Protocol cannot be understood as excluding the funding of public service media operators from the Union internal market
rules.The Amsterdam Protocol therefore does not preclude a potential Union competence based on Article 114 TFEU for
the adoption of the measures relating to funding of public media service providers proposed under Article 5(3) of the
proposal.
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4.2.24 Article 6 - Duties of media service providers providing news and current affairs
content

Article 6 is extremely importantto the proper provision of media services and to the goodfunctioning
of the media market. By imposing different transparency obligations on media providers, such as the
disclosure of ownership information and of conflicts of interest, the proposal demonstrates its
commitment to the principle of transparency in its different aspects. Transparency is not only a
fundamental principle but also a requirement in democratic societies; it enables individuals to make
informed decisions about the exercise of power and hold governmentsaccountable for their exercise
of power.

Article 6(1), the proposal introduces a requirement for media service providers that offer news and
current affairs content to disclose information about ownership and beneficial ownership?®. This
provision mandates these providers to ensure that their users can readily and directly access details
about theindividuals or entities with beneficial ownership. By emphasizing the significance of media
ownership transparency, the proposal recognizes its role in promoting media pluralism, safeguarding
editorial independence, and ultimately, fostering democracy. Art. 6(1)(c) asks the media providers to
share the information on the beneficial owner as defined by the Directive 2015/849 (Anti-money
Laundering Directive).

Media ownership transparency is relevant for a good functioning of the internal market and an
essential requirement to ensure media pluralism and democracy. On the one hand, the disclosure of
ownership information tothe publicallows individuals to make informed choices when selecting their
source of information. Moreover, the disclosure of ownership structures to public authorities helps
reinforcing the effectiveness of the rights of the recipients of services, to avoid conflicts of interest,
editorial influence, abuses of media power and media concentration. In the context of EMFA, it would
be also relevant for the implementation of Article 21. Furthermore, transparency contributes to
reinforce public support and respectfor high-qualityjournalism (Borges and Carlini, 2022).

8 According to Article 3(6) of Directive 2015/849/EU, ‘beneficial owner’ is defined as “any natural person(s) who ultimately

owns or controls the customer and/or the natural person(s) on whose behalf a transaction or activity is being conducted
and includes at least:

(@) inthe case of corporate entities:

(i) the natural person(s) who ultimately owns or controls a legal entity through direct or indirect ownership of a sufficient
percentage of the shares or voting rights or ownership interest in that entity, including through bearer shareholdings, or
through control via other means, other than a company listed on a regulated market that is subject to disclosure
requirements consistent with Union law or subject to equivalent international standards which ensure adequate
transparency of ownership information.

A shareholding of 25 9% plus one share or an ownership interest of more than 25 % in the customer held by a natural
person shall be an indication of direct ownership. A shareholding of 25 % plus one share or an ownership interest of more
than 25 % in the customer held by a corporate entity, which is under the control of a natural person(s), or by multiple
corporate entities, which are under the control of the same natural person(s), shall be an indication of indirect ownership.
This applies without prejudice to the right of Member States to decide that a lower percentage may be an indication of
ownership or control. Control through other means may be determined, inter alia, in accordance with the criteriain Artide
22(1) to (5) of Directive 2013/34/EU of the European Parliament and of the Council;

(i) if, after having exhausted all possible means and provided there are no grounds for suspicion, no person under point
(i) isidentified, or if there isany doubt that the person(s) identified are the beneficial owner(s), the natural person(s) who
hold the position of senior managing official(s), the obliged entitiesshall keep records of the actions taken in order to
identify the beneficial ownership under point (i) and this point;".
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The wording and requirements of Article 6(1) shows that the objective of ensuring ownership
transparency in the media market is not restricted to the economic/criminal aspect, as is the case of
commercial and anti-money laundering laws, such as Directive 2015/849. As claimed by Craufurd-
Smith, Klimkiewicz and Ostling (2021), corporate transparency requirements are not specifically
tailored to address media-related concerns. The idea behind Article 6 is mainly to protect the
readership and audience, reinforcing the right of citizens to choose their source of information freely
and consciously and allowing also other actors, such as journalists, watchdogs and researchers, to
independently monitor possible misconduct, conflicts of interest and abuse of power in the media
sector.

Media Pluralism Monitor data regarding ‘transparency of media ownership’ reveals that the situation
in the EU has worsened since 2016. Currently, mostof the EU Member States scoremediumrisk for this
indicator (see MPM data from 2016 onwards), which aims to assess the existence and implementation
of regulatory safeguards regarding transparency of news media ownership and to assess the
effectiveness of transparency rules on ownership disclosure with regard to the ultimate and/or
beneficial owner of news media businesses. Ifin one hand it is true that some countries have improved
their media ownership transparency requirements by adopting/changing their laws - for instance, to
comply with the Anti-Money Laundering Directive -on the other, the effectiveness of these provisions
in terms of disclosing to the public, in practice, ownership information up to ultimate or beneficial
owners is often not a reality in most of the EU Member States. In effect, accordingto the Media Plurality
and Diversity Online Study (2022), the situation is fragmented across the EU in terms of the existence
of media specific rules on ownership transparency. Another problem pointed out by the study is the
difficulty in identifying the beneficial owners due to the absence of rules, loopholes or ineffectiveness
of therules in force. Therefore, problems such as missing information; information notmade available
to the general public; or information not presented in easy-to-find files are found across EU Member
States.

The possibility of having a more structured system, justified by media policy standards, could be
welcomed as an improvement of this article: it would be important for the sake of clarity and
effectiveness of the rule, to define some standards for format and updating the data published by
media service providers. Moreover, considering the standards on media ownership transparency also
provided by the Council of Europe?, it would be important to add at least a referral to the possibility,
forinstance, of Member States having also nationaland publicly available registries to collect data on
media ownership. The system that is provided by Article 6(1) to enhance transparency looks a low
standard. It could be relevant that, at least, Article 1(3) will allow for additional measures, such as this
one, consistent with the aim of the Act and Council of Europe standards.

Therefore, although Article 6(1) could apparently cover some of the gaps currently existent across EU
Member States in terms of media transparency, by harmonising the ownership information that should
be provided to the general public, thisdoes not seem to be sufficient toaddress the problem regarding
thediscrepancies on the type/level of information required and provided to national authorities. Given
therelevance of ownership transparency forthe media sectoralso with regards tomedia pluralism and
market concentration,it would be recommended also toharmonise the type/level of media ownership
information required within the internal market. Forthis purpose, an option would be the requirement
that media businesses operating in the EU provide an essential list of media ownership information,

87 Recommendation CM/Rec(2018)1[1] of the Committee of Ministers to Member States on media pluralism and

transparency of media ownership (Adopted by the Committee of Ministerson 7 March 2018 at the 1309th meeting of the
Ministers' Deputies) https://search.coe.int/cm/Pages/result details.aspx?Objectld=0900001680790e13.
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preferably following the parameters established by the 2018 Council of Europe Recommendation
(Recommendation CM/Rec(2018), updated on an annual basis. This information should be
preferentially collected by a national media authority, but in any case, available in a cross-
country/cross-jurisdiction media repository, in the same lines as the registry provided for in Article 30
of the Anti-Money Laundering Directive (Directive 2015/849/EU).

It must be noted that it is important and welcome that the Recommendation (EU) 2022/1634 of 16
September 2022 on internal safeguards for editorialindependence and ownership transparency in the
media sector, which accompanies the EMFA proposal, in its Section lll, encourages Member States to
effectively implement Recommendation CM/Rec(2018)1 and to maintain ownership databases,
“containing disaggregated data about different types of media, including at regional and/or local
levels, to which the public would have easy, swift and effective access free of charge, and produdng
regular reportson the ownership of media servicesunder the jurisdiction of a given Member State.”

However, considering that the Recommendation (EU) 2022/1634 is not binding, the different
implementation of provisions on the collection and disclosure of media ownership informationacross
Member States may turn unfeasible the maintenance of databases and the possibility of exchange of
this type of information on a cross-country/cross-jurisdiction basis. Consequently, this would make
difficult or even impossible the exchange of best practices between Member States (as provided in
Section lll, Recital 22 and the effective disclosure ofinformation in the context of the internal market.
Therefore, our recommendation is that Article 6 (1) EMFA includes a provision on the obligation for
Member States and/or NRA's to create and maintain media ownership databases in line with Section lll
of Recommendation (EU) 2022/1634, following some of the amendments already proposed.®

Verifying beneficial ownership remains a majorchallenge for authorities, as the issue poses a variety of
questions in terms of defining the goals that this transparency should serve - anti-corruption, anti
money laundering, avoiding oligopolies/monopolies, ensuring pluralism etc. In the case of EMFA, it
seems clear that the focus is on the market functioning and, as a consequence, media pluralism. By
requiring media service providers to give their users easy and direct access to information about the
beneficial owners, Article 6 reinforces the right of citizens to choose their source ofinformation freely
and consciously, being aware of the potential leaning orbias (political or economic) of a media service
considering the ownership, allowing also other actors, such as journalistsand researchers, to monitor
independently possible misconductor abuse of power in the media sector.One of therisks for the full
enforcement of this new provision in EMFA is the argument raised in the recent decision of the Court
of Justice of the European Union (CJEU) on Joined Cases C-37/20and C-601/20 which declared invalid
point (c) of the first subparagraph of Article 30(5) of the Anti-Money Laundering Directive requires
Member States to ensure that information on beneficial ownership is accessible to the general public
in all cases. However, itis important to note thatgranting the general publicaccess to information on
beneficial ownership can potentially interfere with fundamental rights, such as the protection of
personal data and therespectfor private life. Although ownership transparency in EMFA hasa broader
scope than combatingmoney laundering, as explained above in Section 4.2.2.4, andjournalists are not
affected by the mentioned CJEU decision, thereis a possible risk for the future enforcement of EMFA’s
Article 6 when it comes to the disclosure of media ownership to the general public.

8  See the amendments on Article 6 in European Parliament, Committee on Culture and Education (2022) Amendments 508-
877 (Draft report, Sabine Verheyen,Proposal for a regulation (COM(2022)0457 - C9-0309/2022 - 2022/0277(COD)), p. 36-
7.
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The same Article 6 could also be considered to introduce somespecific rules on conflict ofinterest (for
instance, for high-ranking government politicians who are also owners of media services). Conflict of
interest measures perfectly fit the rationale to favor the internal market, as they could be seen as
preventing possible interferences with free movement caused by undue interventions of these high-
ranking officials in the media market. Those rules would therefore contribute to improving the
conditions for the establishment and functioning of the internal market by ensuring fair and smooth
competition and tackling disruptions caused by political influences.

Article 6(2) defines some rules whenit comestoguaranteesforthe independence of editorial decisions.
This article stresses an important principle that s linked with the definition of a special status of the
media company. It appearsto be one of the most controversial parts of the EMFA, as opposed by many
publishers on the ground that the publishers have the right to define the tendency of a newspaper,
and, in some countries, are liable for the content.

The principle setin Art.6(2) is in line with standardsto ensure the editorial autonomy of the newsroom,
independently from defining who is liable for the content, but its clarity could be improved. The
Recommendation on internal safeguards for editorial independence and ownership transparency in
the media sector is clearer in definingthose tools and practices to be used in order toensure newsroom
work is based on professional standards abiding to freedom of expression. EMFA could be amended
with the goal of mandating a self-regulatoryapproach that should involve publishers, editorsin chief,
and journalists, to ensure that editorial and management decisions follow ethical and professional
standards. Such an obligation could be complemented by the measures defined in the
Recommendation, that are clearly referring to good standards (they could be mentioned in the Act).
These measures to be adopted in the newsroom could include conscience clauses, internal codes of
practice, ethics or supervisory committees, collective agreements that take into account the
specificities of the work in the media enterprise (and more).

4.2.3 Chapterlll- Framework for regulatory cooperationand a well-functioninginternal
marketfor mediaservices (Artt. 7-24)

Section 1 - Independent media authorities

4.2.3.1 Article 7 - National regulatory authorities or bodies

Article 7 builds on the AVMSD by referring in Art. 7(1) and (2) to Art. 30 AVMSD. These paragraphs
declare that the national regulatory authorities or bodies under the AVMSD shall be responsible “for
the application of Chapter Ill” of the EMFA and that shall exercise their tasks in the context of the
Regulation. According to EMFA Article 7(3), Members States must ensure thatthe authorities or bodies
have access to sufficient financial, human, and technological resources to fulfill their duties. The
requirement to anticipate suitable investigative capabilities with regard to the actions of natural or
legal persons to whom Chapter lll applies is introduced expressly in Art. 7(4) EMFA, specifically, the
authority to demand that information that is pertinent, appropriate, and required for performing out
its activities be supplied within a reasonableamountoftime.

Encouraging exchanges between regulatory authorities with different and complementary scopes,
such as National Competition Authorities (NCAs) and NRAs, should also be promoted. Such interactions
offer opportunitiesfor mutuallearning, as elaborated in Section 4 of this Chapter.
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Section 2 and 3 - The Institutional Framework (Artt. 8-16): European Board for media services
and regulatory cooperation and convergence

The Institutional Frameworkis defined in Artt. 8to 16 of the proposed Act: building on the AVMSD, Art.
8 of this section establishes the European Board for Media Services (EBMS, in the text referred toas "the
Board"), defining its independence (Art. 9), its governance system (Artt. 10-11) and entrusting it with
specific tasks (Art. 12). This architecture grants to this new body a broader set of competences
compared to ERGA, while enabling a strengthened cooperative framework among NRAs; ultimately,
promoting a synergic and harmonising process befitting the characteristics of today’s media
environment (Cole and Etteldorf, 2023; CMPF, 2023a). Given this framework, various opinions and
position papers have been expressed on the relationship between the European Commission, the
newly-established Board composedby NRAs, and the Commision-based secretariat defined by Art.11.

1. One first point concerns the independence of the Board, defined by Art. 9. The Article reads: the
Board “shallactin full independence when performing its tasks or exercising its powers. In particular,
the Board shall, in the performance of its tasks or the exercise of its powers, neither seek nor take
instructions from any government, institution, person or body. This shall not affect the competences
ofthe Commission or the national regulatory authoritiesor bodies”. In analysing the characteristics of
independence on which the above-mentioned article is built, it has been observed that, unlike the
European Data ProtectionBoard established in the GDPR, there are noexplicit case law, for example by
the CJEU or ECtHR, that could help to further detailing of what the independence of a media authority
in this context would entail (Cole and Etteldorf, 2023).

The issue of the independence of the Board has been addressed by relevant stakeholders from two
main perspectives: the first concerns the independence of the Board from the European Commission
(both in terms of governance and performance), the second looks at the independence of the Board
from the national regulatoryauthorities that will eventually composeit, if the proposalis passed.

As to the first point, many stakeholders, from academia to civil society organisations, as well as the
industry, have raised concerns about the role of the European Commission in the framework in
question (ERGA, 2022; Barata, 2023; Cole and Etteldorf, 2023; AER, 2023; Article 19, 2023). As a matter
of fact, the Commission is importantly implicated in the compositional design of the EBMS, as well as
when it comes to tasks assigned:in such a context, even though “the participation of the Commission
is not designed in the sense of a controlling power ...it can have a de facto effect on the performance
of the tasks of the EBMS”, as it is reported in Cole and Etteldorf (2023). This seems in line with the
position from the same ERGA, that welcomes the “strengthened coordination and collective
deliberation amongnational regulatory authorities” provided by EMFA, while expressing concernsthat
NRAs’independence could be affected (ERGA, 2022). There have been proposed severalamendments
to limit Commission's role in the EBMS, in particular to make it resemble to ERGA.*

8 In more detail, itis asked to delete the sentencesrelating to the Commission's ability to designate board representatives

who participate in all activities (Art. 10.5,amendment 57, CULT; amendment 560, LIBE;amendments 403,404, IMCO); there
are also several amendments proposing to eliminate the need for the Commission’s agreement, if the EBMS wants to invite
experts and observers to attend its meetings (Art. 10.6, amendment 58, CULT; amendments 569, 571-576, LIBE;
amendments 409-414,IMCO), if the EBMS shall adopt its rules of procedure (Art. 10.8,amendment 59, CULT; amendments
581-585, LIBE; amendments 416-421, IMCO) or draw up opinions (Art. 12.1e,amendment 64, CULT, amendments 616-623,
LIBE; amendments 444-449, IMCO); Other amendments also propose to remove that the EBMS's secretariat “shall be
provided by the Commission” (Art. 11.1, amendment 60, CULT; amendments 587-589, 591-594, LIBE; amendments 423-
426, IMCO); itis also proposed to remove the sentence in which the Commission, when requesting advice or opinions
from the Board, “it may indicate a time limit, taking into account the urgency of the matter” (Art. 12.1c, amendment 604,
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The discussion on independence also concerns the secretariat, which according to Article 11 will be
provided by the Commission and tasked with administrative, organisational, and implementation
support.Inthisregard, it has been argued that the way the secretariatis designed may “contribute to
a strong position of the Commission compared to a mere administrative supportstructure” (Cole and
Etteldorf, 2023). Whereas, on the Commission’s side, the reasons for an EC-based secretariat would lie
on an efficiency and cost-effectiveness approach,” some stakeholders expressed their preference for
an agency-based one (CMPF, 2023a; Article 19).”

Coming to the second issue related to the Board’s independence vis a vis the national regulatory
authorities, a fundamental observation is that “the framework should be supported by national
authorities thatare independent from political interests” (CMPF, 2023a); an aspect that,according to
some observers, could be even more strengthened in the EMFA Proposal (CMPF, 2023a, Schroeder,
2022). In this context, it is important to recall the results of the Media Pluralism Monitor (2022),
shedding light on the characteristics of independence of national regulatory authorities across Europe.

2. A second point of discussion concerns the Board's competences. According to Art. 12, competences
have been extended, compared to ERGA. Among other tasks, the Board is for example requested by
Art. 12 to: (a) “support the Commission, through technical expertise”; (b) “promote cooperation and
exchange”; (c) “advise the Commission”, upon its request on “regulatory, technical or practical aspects”;
(d) provide opinions on “technical and factualissues”. In agreementwith the Commission, to draw up
opinions on, e.g.: (e) “cooperation and mutual assistance between NRAs”; (g) “national opinions or
decisions assessing the impact on media pluralism and editorial independence of a notifiable media
market concentration”. The Board is also asked to, e.g. (h) “assist the Commission” in drawing up
guidelines related to “the assessment on the impact of media market concentrations”; (i) mediate in
case of disagreement between NRAs; (j) “foster cooperation on technical standards related to digital
signals and the design of devices or user interfaces”; (k) “coordinate national measures related to the
dissemination of or access to content of media service providers established outside of the Union that
target audiences in the Union”; (I) “organise a structured dialogue between providers of very large
online platforms, representatives of media service providers and of civil society” (m) “foster the
exchange of best practices related to the deployment of audience measurement systems”.

When it comes to the above-mentioned tasks, one maindifference with ERGA is that in EMFA the Board
is not only requestedto provide technical expertise, but also to advise the Commissionupon requests
onseveral matters (Cole and Etteldorf, 2023). Second, compared to ERGA, the EBMS has been granted
wider competences in the issuing of opinions: on the one hand, it has to be underlined that these
opinions are not binding, something that “may pose issues from the side of effectiveness” (CMPF,
2023a); on the other hand, they arein major measure depending on therequest or the agreement of
the Commission, granting to the latter a certain level of control (EFJ, 2023; Article 19, 2023; Cole and

LIBE; amendments 434, 435, 438,IMCO), else that the EMBS can advise the Commission not only where requested by it
but also “on itsown initiative” (Art. 12.1¢c, amendments, 604,606-609, LIBE; amendments 436, 437, 439-442 IMCO). This
analysis does not consider the final compromise amendments documents of the European Parliament and the Council of
Europe, pending the publication of this report. For updates on the latest publications see:
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2022/0277(COD)&l=en.

See Anna Herold commenting on the issue on the Commission’s behalf in The European Media Freedom Act. Reflections
on the new draft proposal (18 November 2022), https://cmpf.eui.eu/event/the-european-media-freedom-act-reflections-
on-the-new-draft-proposal/.

°1  Onthis point, see the CMPF's contribution to the Call for Evidence on the European Media Freedom Act (EMFA), submitted
on 25 March 2022
https://cadmus.eui.eu/bitstream/handle/1814/74810/QM-07-22-735-EN-N.pdf?sequence=1&isAllowed=y.

As already highlighted both by Nenadic I.and Brogi E. as well asin the CMPF’s contribution to the Call for Evidence on the
European Media Freedom Act (EMFA). See https://euideas.eui.eu/2022/10/21/why-the-european-media-freedom-act-is-
a-groundbreaking-step-for-europe/ and https://cadmus.eui.eu/handle/1814/74810.
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Etteldorf, 2023). Moreover, theBoard does nothave a general right of initiative at its own discretion. In
such a framework, several considerations have been expressed byinvolved stakeholders:to begin with,
ERGA stressed thattheBoard should “actonits own initiative” and this should be “explicitly recognised"
(ERGA, 2022). The European Federation of Journalists (2023) argued that “Their opinions and actions
should not be executed ‘in agreement with the Commission’or “atthe request of the Commission”, but
also atits own initiative”. Reference to the Board working “in close cooperation with the Commission”
in advising national authorities on regulatory, technical or practical aspects of the European Media
Freedom Act’s implementation has been suggested to be removed. The Commission mightalso issue
guidance related to implementing the new media law and the AVMSD, but only for cross-border
matters.

3. The third point refers to regulatory cooperation and convergence, addressed in Section 3 of the
EMFA andinvolving Artt.13to 16, and to enforcement powers, that according tothe proposed Act are
left to national regulatory authorities. In the substance, Articles 13 and 14, institutionalise ERGA’s
Memorandum of Understanding, that already provided shared points and a common framework for
ensuring cross-border enforcement of regulation on audiovisual media services and video-sharing
platforms.

Art. 13 of the proposed Act defines cooperation and mutual assistance among NRAs, or among an NRA
or other bodies “forthe consistentand effective application of this Regulation or the national measures
implementing Directive 2010/13/EU". Article 14 specifically defines cooperation or mutual assistance
among NRAs, oramong an NRA or other bodies “to take necessary and proportionate actions for the
effective enforcement of the obligations imposed on video-sharing platforms under Article 28b of
Directive 2010/13/EU". As for Article 15, it provides guidance to media regulation matters, defining
that “the Board shall assist by providing expertise where the Commission issues guidelines related to
the application of EMFA or the national rules implementing Directive 2010/13/EU”, as regards in
particular “the appropriate prominence of audiovisual media services of generalinterest under Artide
7a of Directive 2010/13/EU” and “making information accessible on the ownership structure of media
service providers, as provided under Article 5(2) of Directive 2010/13/EU".

With specific regard to Art. 13, Cole and Etteldorf (2023) have argued that the fields to which
enforcement extends are not so clear. More precisely, they claim that “the lack of precise supervisory
and enforcement powers can make it difficult to establish for which aspects a structured cooperation
obligation exists”. Moreover, the design of the cooperation structuresinvolves the Commission in the
tasks of the EBMS: according to the above-referenced authors, in Art.13(7), 14(4) and 16(2) there might
be margin for the Commission to overrule the Board’s decision if consensus is not reached. As for
ERGA’s opinion (2022), the body claimed that while broadening the reach of the Memorandum of
Understanding, and making cooperation more substantive, in the framework underArtt. 13and 14, “it
would be more appropriate to provide the details of the new cooperation scheme (...) in the Media
Board'’s Rules of Proceduresfor instance, tobe decided and adopted by the Board”. Specifically on Art.
14, ERGA also claimed that “the impact of the provision might be limited in practice if the requested
authority onlyinformsabout the actions foreseen (andnot taken), as the possibility to refer the matter
to the Board formediation,according to Art. 14(3) is only available in cases of disagreements onactions
taken”, ultimately suggesting “to amend Article 14(3) in order to go beyond just planning actionsand
make it binding for the requested authority to take action and report on it, or justify the reasons for
which action was not taken”.

Finally, Article 16 EMFA contains a coordination rule directed at MSPs established outside the EU. I
seems a general response, in particular, tothe challenges encountered in trying to find away toaddress
thedangers brought about by the spread of Russian broadcast channels throughout the EU after the
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Russian Federation began its conflict with Ukraine and the criticism for the unilateralapproach of the
Council in the Regulation that banned RT and Sputnik in March 2022 (see above Council Regulation
(EVU) 2022/350 and Council Decision (CFSP) 2022/351 in Section 3.3.1). It states that the EBMS shall
coordinate actions by national regulatoryagencies regarding the access to or dissemination of media
services provided by such MSPs that are targeted for audiences in the Union where, among other
things, in light of the potential control that third country governments or other entities of the states
may exercise over them, such media services prejudice or present a serious and grave risk of prejudice
to public security and defense. In order to provide a more consistent and successful solution to the
issue, the EBMS has the opportunity to express an opinion (i.e.,, recommendations) on appropriate
national measures in such situations. This opinion has to be developed in agreement with the
Commission. However, according to Cole and Etteldorf (2022), in the light of EBMS and other
authorities’ independence, such agreement may be read as a mere possibility to find a common
approach. Despite not binding, Member States and all the other competentauthoritiesand bodies will
have to takeinto account these opinionsin their actions. This could eventually enable a more effective
Union-wide approach, for example for the dissemination of certain types of content which still
significantly differs at Member States level. In this context, Ricart (2022) argues that EMFA should also
be included as part of EU’s international partnerships with third countries to promote “regulatory
convergence”.Even ifthe main core of EMFA focuses on theinternal market, it has strong implications
on the EU’s geopolitics and, therefore, its ties with other existing EU documents may also be
broadened.

424 Section|V- Provision of mediaservicesina digital environment (Art. 17-19)

4.2.4.1 Art 17 - Content of media service providers on very large online platform

Article 17 is a very relevant provision because it recognizes the value of professional information by
subjects who bear editorial responsibility for the contents they select, produce, and disseminate. The
basic idea is that VLOPs should not be allowed to supervise traditional media providers that abide to
journalisticstandards andprinciples.As such, Art.17 provides a regulatory response to the dependency
MSPs face vis a vis the VLOPs when it comes to distribution of media content, and it contributes to
defininga new “status” of media service in the digital environment. The debate on the rationale of the
proposal in some aspects echoes, mutatis mutandis, the discussion that revolved around another Art.
17, the one of the Directive EU 2019/790 regarding the change of the liability regime for online
intermediaries from the one foreseen by the eCommerce directive when dealing with distribution of
copyright-protectedworksonline by online content-sharing providers.

The provision in Article 17 EMFA states that “Providers of very large online platforms shall provide a
functionality allowing recipients of their services to declare”thatthey are media service providers. This
self-declaration can be done according to three set of criteria: if they fulfil the definition of article 2 (2)
EMFA, if they are “editorially independentfrom Member States and third countries”, if they are “subject
to regulatory requirements for the exercise of editorial responsibility in one or more Member States”
"or adhere “to a co-regulatory or self-regulatory mechanism governing editorial standards, widely
recognised and accepted in the relevant media sector in one or more Member States”.

Based on Article 17(2), when a VLOP decides to suspend its services in relation to content provided by
a self-declared media, according to Article 17(1), “on the grounds that such contentis incompatible
with its terms and conditions, without that content contributing to a systemicrisk” under the DSA, “it
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shall take all possible measures...to communicate to the media service provider concerned the
statement of reasonsaccompanying thatdecision...prior “to the suspension taking effect”.

Art. 17 EMFA, therefore, introduces this special regime for the media regarding the moderation of
content by VLOPs, addingan ad hoc provision supplementing the obligations for VLOPs introduced by
the DSA. Despite its importance and innovativeness, the debate on Art.17 EMFA turned to be very
heated. In particular, the special treatment that is diverging from the DSA rules, the criteria for the
assignment of the status of MSP and the effectiveness of the dialogue between VLOPs, MSPs and the
EBMS, have received criticism from a variety of stakeholders and for a variety of reasons (ERGA, 2022,
Barata, 2022; Tambini, 2023 Helberger et al. 2023; Bania; 2022; Buijs, 2023).

The main argument for criticism againstArt 17, is the fact that specificrules recognising the role of the
media within the online ecosystem already exist, and are those foreseen underthe DSA, that provides
a horizontalregulationfor online platforms when it comes tocontent moderation anda stricter onefor
VLOPs (and VLOSEs), who are asked to provide assessments on systemic risks stemming from the
design or functioning of the services they provide (Art 34 DSA), including “any actual and foreseeable
negative effects...to freedom of expression and information, including the freedom and pluralism of
the media, enshrined in article 11 of the Charter...” and risk mitigation measures (Art 35 DSA) tailored
to specific systemic risks. Art. 17 EMFA is seen by many as a way to repropose the so called “media
exemption” already discussed and discarded during the EP debate on how to shape the rules on
content moderationin the DSA (Bertuzzi, 2021): the provisions of the DSA should be deemed sufficient
to ensure VLOPs are taking into account risks for media freedom and pluralism in their mitigation
measures. Consequently, the inclusion of the fast-track procedure outlined in Article 17 would
undermine the effectiveness of the DSA by creating fragmentation in horizontal rules, burdening it
with additional procedures, creating loopholes in the regulatory system®. Media providers, see,
instead, in article 17 EMFA an opportunity to tackle the imbalance between the MSP themselves and
the VLOPs®**.

As already mentioned in Section 2.2, a big debate exists on the criteria for the definition of media and
media service provider. Any legislation that grants special protections for the media indeed requires
clear definitions of who the media are. This, however, creates a potential for media control, what
Tambini calls “the paradox of privilege” (Tambini, 2023), where a system of “authorised” media with
special status becomes a potential danger.Yet, policymakers seem generallyaware of this paradox (see
the CoE new definition of media (CM/Rec(2011)7) or the more recent CoE recommendation on media
governance (CM/Rec(2022)11)). The key idea is that definitions and criteria for MSPs should be
“decentralised, as well as transparentand accountable” (Tambini, 2023).

Within the criteria provided in Article 17 (1) EMFA, the oneon editorial independence of media services
(Article 17(1)(b)) is particularly subjective. As Barata notices (2022), what degree of independence is
sufficient for the purposes of the EMFA remains unclear®. Moreover, considering the complexnature
of such assessment, it would also be reasonable to expect different conclusions being adopted by
different VLOPs applying the Article. The result may be a fragmentation of “media privileges”. Similarly,
it is argued that the co-regulatory and self-regulatory mechanism governing editorial standards,
“widely recognised and accepted in the relevant media sector” may result insufficient and ineffective.
Sofar, only the Journalism TrustInitiative has been mentioned as a trust indicator project with a code

93 See, for instance https://www.disinfo.eu/advocacy/policy-statement-on-article-17-of-the-proposed-european-media-

freedom-act/ ; https://www.article19.org/wp-content/uploads/2023/03/EMFA-17.pdf.
94 See https://www.ebu.ch/files/live/sites/ebu/files/News/Position_Papers/open/2023/20230118-EBU-position-EMFA.pdf.
9 Similarly, Polyak (2023) observes that it is not clear what evidence is needed to assess editorial independence.
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of conduct on self-assessment by media outlets (Recital 33). Within this debate, critics stress the
uncertainty over the criteria to assess MSPs claiming that it brings to a major concern: howto prevent
malicious and unreliable subjects to self-declare as news media? More broadly, it can also be
questioned whether VLOPs should have further discretionary power to decide on MSPs’ self-
declaration. A multistakeholderindependent oversight mechanism in relation to the self-declaration
mechanism is needed, so thatit is not abused and thatit is not platforms exclusively deciding which
self-declarations to acceptand in what procedure. If carried out by platforms, afundamental step is the
full transparency of the procedure, and the list of MSPs who self-declare should be easily accessible.

Independent oversight in relation to “handling of complaints” under Article 17(3), and over how
platforms decide on what falls under a systemic risk, as defined in the DSA, could be useful to
coordinate the provisions of EMFA and DSA. In particular, interesting are the categories of systemic
risks concerning the actual or foreseeable negative effects on freedom of expression, media pluralism,
democratic processes, civicdiscourse and electoral processes, as well as public security; but also risks
relating to the design, functioning or use, including through manipulation, of very large online
platforms and of very large online search engines.

As mentioned, under the above contentious criteria to establish a “media privilege”, Art. 17 regulates
the relationship between VLOPs and media services in a specific situation, which is that of the
“suspension”of the “provision of its online intermediation services” based on its terms and conditions,
and outside of the systemic risk cases listed in the DSA®.” What exactly “suspensions” would entail,
however, could be clarified. Following Art. 20(1) DSA, the wording “suspend” would refer to the
suspension of (1) the provisionof the service, in whole or in part, (2) the recipients’ account, and (3) the
ability to monetise information provided by the recipients. Another widespread interpretation is that
suspensionsrelate onlyto the content concerned, so thatthe incompatible content will be suspended
(i.e., taken offline or access to that content disabled). Moreover, Art. 17(5) EMFA also added to
suspensions the wording “restrictions”. Following the definition of Recital 55 of the DSA, demotions
would indeed be included (Tambini, 2023). Certainly, there are open technical challenges to detect
demotions that could impact the effectiveness of the provision (see Leersen, 2022). Nonetheless, if only
suspensions, as meantin Art. 20(1) DSA, will be eventually considered, the provision might even result
in the unintended consequence to incentivize VLOPs to employ undetectable demotions to avoid
dealing with the obligations the Article entails. In this respect, referring to Art.17(5) where it requires a
publicly accessible reporting list of suspended content, it could be usefulthat cases are reviewed not
onan annualbasis but on arolling basis to quickly identify abuses of Art.17 by VLOPs. Overall, there is
afundamental need to clarify what kind of suspensionsare meantin the Article and how to make them
more accountable.

Similarly, the timing of notifications can be questioned as these are not defined in detail yet. Various
amendments (83, CULT; 757, 761-764, LIBE; 542, 550, 552, IMCO) propose different timings for the
media service provider to reply to the statement of reasons (e.g., 24 or 48 hours), and for VLOPs to
address complaints from MSPs (e.g., 24h).?” These need to be carefully weighted as timeliness for
effective content moderation governance is clearly essential (see Douek, 2022). As a matter of fact,
before MSPs reply to VLOPs the problematic content may become viraland cause harm shortly. Indeed,
disinformation travels very fast, and often through multiple channels (e.g., messaging apps). On the

% The four categories of systemic risks are 1) illegal content, and actual or foreseeable impact on 2) the exercise of

fundamental rights, 3) democratic processes, civic discourse and electoral processes, as well as public security, 4) the
protection of public health, minors and serious negative consequences toa person's physical and mental well-being, or
on gender-based violence.

97 See amendments 542,550,and 552 IMCO.
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other hand, after MSPs issue a complaint, the content may have become already irrelevant before the
eventual content resumption by VLOPs is made. Indeed, news is a perishable commodity, and this
further exacerbates the inevitable trade-off between timely and correct decisions in content
moderation.

Finally, the effectiveness of a potential dialogue between VLOPs and MSPs has also been discussed.
Where an MSP considers thata VLOP “frequently restricts or suspends the provision of its services (..)
without sufficient grounds”, the VLOP shall “engage in a meaningful and effective dialogue with the
media service provider, upon its request, in good faith with a view to finding an amicable solution for
terminating unjustified restrictions or suspensions and avoiding them in the future”. Yet, no details or
specific indications are defined regardingthe nature and scope of such “amicable solutions”.

4.2.4.2 Art 18 - Structured dialogue

Article 18 of the EMFA proposal asks the Board to engage in structural dialogue between online
platforms, news media providers and civil society about the application of Art. 17; in addition, it also
highlights the need to increase the reach of independent news media through VLOPs and assigns a
role to the Board in monitoring VLOPs’ measures taken to protect society from disinformation. This
provision, interpreted also taking into account Recital 36, seems to mirror, to some extent, the
experience of the Code of practice on disinformation (CoP) and the structured dialogue thatwas buiit
around the implementation of the Code itself®®. Considering the aim of EMFA, the dialogue foreseen
under Art. 18 should focus on developing how to enhance media freedom and media plurality in the
online environment and, as mentioned by Recital 36 "to foster access to diverseoffers of independent
media on very large online platforms, discuss experience and best practices related to the application
of the relevant provisions of this Regulation and to monitor adherence to self-regulatory initiatives
aimed at protecting society from harmful content, including those aimed at countering
disinformation”. Considering scope and signatories of the CoP, the structured dialogue under EMFA
should bring into the discussion the perspective of the media. Furthermore, this dialogue could also
inform the implementation of Art. 34 and 35 DSA. In particular, the dialogue envisagedin Art. 18 could
inform the risk assessmentand risk mitigation described in the DSA. This would improve accountability
as well as prevent VLOPs from making arbitrary assessments in deciding what content falls under the
systemicrisks listed in the DSA and which ones under Art. 17 of the EMFA. It must be also noticed that
various amendmentsto Art. 17 (542, IMCO; 738, 741, 749, 754, LIBE) propose toextend the scope of the
Article to very large searchenginestoo (i.e., VLOSEs), in accordance with the scopeof the DSA. As such,
also VLOSEs would be monitored in the application of Art. 34 and 35 DSA. It remains unclear, however,
how exactly Art.17 would be applied to VLOSEs.* Clarifications in this respect areneeded.

A structureddialogue,including representatives of civil society as mentioned in Art. 18, could also help
in better shaping the scope of Art. 17 when it comes to defining media service providers,avoiding it is
interpreted either in a too restrictive sense, limited to incumbent media, or in a too loose sense,
opening the path to rogue media to be included in the definition.

98
99

European Commission (2023).

Inthe proposed amendment 106 from the Committee on Civil Liberties, Justice and Home Affairs it is clarified with a new
paragraph (6a) that only VLOPs and VLOSEs “shall be subject to the application of the provisions of this Article only when
providing access to news and currentaffairs information.” Perhaps this refersexclusivelyto VLOSEs services such as Google
News.
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4,243 Art 19 - Right of customisation of the audiovisual media offer

An innovative right for consumers to customize their media offer is introduced in Article 19 of the
EMFA. Users could have the choice to changeany device'sor userinterface's default settings and tailor
media content to their own tastes. Additionally, this prevents international providersfrom promoting
their own content. It will specifically apply to audiovisual media, thus to software menus and shortcuts,
smart TV interfaces and apps, and search areas (for example, remote controllers frequently feature
buttons for Netflixand YouTube).

As the EMFA could provide thelegal basis fora more harmonised framework for content prominence
and discoverability (Mazzoli and Tambini, 2022), Art. 19 could therefore also include video-sharing
platforms such as YouTube, but also cover online customisation more generally (i.e., VLOPs
recommender systemsand design interfaces).As the study on Media plurality and diversity online has
shown (Ranaivosonet al., 2022), both non-legislative and legislative measuresrelatedto the processes
of content prioritization should be made more prominent and easier to discover for users. By
connecting with Art. 27 DSA on recommender systems which offers users the possibility to choose
“their preferred options” without, however, making explicit which kind of “options” to implement, Art.
19 EMFA could expand its scope and clarify this ambiguity which is ultimately left to the discretion of
VLOPs. What optionswould be offered to usersare clearly hardto establish. Yet, the article could leave
users the option to customise their experience by receiving content with specific features, for example
content published by media service providers. In any case, further clarification is needed on how the
Article, and more generally the provision, would interact with the DSA. Despite the current scope of
EMFA and the DSA seem to apply to different categories (devices vs recommender systems), it is
desirable to clarify and articulatethese differences (and, perhaps,even complementarity) betweenthe
two regulations to avoid legal uncertainty.
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4.2.5 SectionV - Requirementsfor well-functioningmedia market measuresand
procedures (art. 20-21-22)

4.2,5.1 Art 20 - National measures affecting the operation of media service providers

It can be reasonably argued that Article 20 was included in order to address some of the implications
stemming from the Vivendi SA case (see Section 4.2 above).

Article 20 of EMFA is grounded in the freedom of establishment, and media pluralism - which is a
fundamental aspect of the freedom of expression. Additionally, the Right to good administration
(Article 41 of the Charter of Fundamental Rights) contribute to the foundation of this Article (Cole and
Etteldorf, 2023 p.35). The Article comprises the principle of proportionality as a means of evaluating
and reconciling these freedoms. In principle, Article 20 protects MSPs from national measures which
are considered disproportionate, and incompatible with the freedom of establishment (as per TFEU).
The article establishes criteria and requirements for Member State measures that could affect the
operation of MSPs in the internal market.In particular, Article 20 says that any national measures ‘liable’
to affect MSPs’ operation in the internal market should be subject to some procedural requirements.
The article emphasizes the need for such measures to be ‘duly justified’, ‘proportionate’, ‘reasoned,
‘transparent’, ‘objective’, and ‘non-discriminatory’ (Article 20(2)), and demands clear timeframes for
preparing and adopting these measures (Article 20(2)). Afterwards, MSPs havethe rightto appeal to an
independent ‘appellate body’ on top of the right to judicial protection (Article 20(3)). The Board and
the Commission are tasked with providing ‘opinions’ on any measures ‘likely’ to affect the functioning
of the internal market for media services (Article 20(4)), and timely, and transparent communication
between the Board, Commission, otherauthorities is also emphasisedin the provision (Article 20(5)).

The Article is favourable for MSPs insofar as it provides a quasi-constitutional ‘protection against the
future playbook of media control’ (Tambini, 2023). Moreover, underthe proposed regulation, national
regulatory bodies must ensure that any measures are ‘reasoned, transparent, objective and non-
discriminatory' which sets the normative threshold high (Article 20(1)). Furthermore, Article 20imposes
certain timeframe and transparency obligations on Member States authorities which is a welcome
development. Furthermore, the involvement of multiple parties, such as the Board, Commission, and
other authorities, enhances the scrutiny of national measures. MSPs also have the option to appeal to
an ostensibly independent ‘appellate body’, which represents an alternative (or additional) recourse
from only being able to appeal to national institutions, whose political independence might be
compromised. However, these circumstances raise two important questions: Will there be a
designated body or an ad-hoc arrangement where different bodies are assigned on a case-by-case
basis? And will these bodies possessa comparable level of legal expertise to that of courts of law?

Nonetheless, there are some opportunities for improvement in the proposed Article. Further
clarification regarding the specific roles and responsibilities of the national bodies, MSPs, the Board,
the Commission, and ‘otherregulatory authorities’ would, we argue, improve the provision’s effective
implementation and enforcement (see also Cole and Ettendorf, 2023 p.7). Furthermore, the
circumstances when the Commission should communicate anopinionare not clearly specified therein.
Unlike the Board whose intervention would appear to be a non-negotiable one (Article 20(4)), the
Commission’srole appearsto be discretionary, as the phrase ‘the Commission may [or not] issue its own
opinion on the matter’ indicates. It is also not clear what happens in instances of disagreement between
the Board and the Commission, and which of the two ‘opinions’ carries more weight. The same
uncertainty applies to any disagreements between the courts - which are implicitly granted a role
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under Article 20(3) via MSPs’ additional ‘right to effective judicial protection’ - and the hitherto
unspecified ‘appellate body’.

It is also not clear which governing body is ultimately responsible for monitoring (non-) compliance of
the Article: the ‘appellate body’, the Board, the Commission, or the courts? And what happens if the
Board fails to submit an ‘opinion’ which itself, lacks legal enforceability. Crucially, as Cole and Etteldorf,
2023 points out, there appearto be no sanctioning regimes in place, in cases of non-compliance (Cole
and Etteldorf, 2023, p.7). In sum, it is unclear what are the consequences of non-compliance (if any),
and which governmental body or authority is the final arbiter in cases of disagreements.

There is, we argue, some room for improving the consistency of the terminology used in the Artide.
For instance, in Article 20(1), the term ‘liable to affect’ is used, whereas, in Article 20(4) and 20(5), the
term ‘likely to affect’ is opted. The former, arguably, carries a more objective legal connotation to
evaluate theimpact on theinternal market, whereas, ‘likely to affect’, arguably, leaves room for more
subjective interpretations. Which begs the question: does this responsibility lie with the regulatory
authority of a Member state, the ‘appellate body,’ the Board, the Commission, or a national or
supranational court? The wording of Article 20(1) would imply that Member States are responsible,
initially, for deciding whether a proposed measure is ‘liable to affect’ the internal market. In contrast,
the wording of Article 20(4) would suggest thatthe Board hasdiscretion, whereas Article 20(5) implies
that both the Board and the Commission are jointly responsible in deciding the ‘likely” impact of a
measure on theinternal market.

As a corollary to the previous point,the scope of this provisionis potentially overreaching because it is
not clear when a national measure would be ‘liable’ (Article 20(1)) or ‘likely’ to impact the functioning
of theinternal market for media services (Article 20(5)). It seems that the bar forimpact is set relatively
low, as it could be argued that any measure will have some impact (even if only to a minimal extent)
on the functioning of the internal market. The scope of this provision is potentially even more far-
reaching because Article 20(1) refers to the ‘operation of media service providers’, and not solely the
service arm of their operations. The ‘operation of media service providers’ is a broader category,
covering a wider range of activities beyond just the specific services that MSPs offer,and may refer to
the overall activities, management, and functioning of MSPs, amongst other things. As Cole and
Etteldorf (2023) points out, the question of scope is especially important given that Article 20(3)
establishes a direct appeals process involving an ‘appellate body’ (Cole and Etteldorf, 2023 p.35).

4.2.5.2 Art. 21. Assessment of media market concentrations

This article focuses on the way to assess the mergers that could significantlyimpact media pluralism or
editorial independence. It has a two-folded objective. On one hand, it sets a principle, according to
which a specific assessment hasto be made for this kind of mergers (it is not named as such, but it can
be referred to as a “Media Pluralism Test”, as defined by the Study on Media Plurality and Diversity
Online, which proposes among other options for policy interventions that “It is crucial for mergers &
acquisitions’ assessment to effectively evaluate the impact in terms of the opinion power and the
consequences for plurality of voices resulting from such mergers. In order to do so, specific
competences should be assigned to NRAs, in the form of a “media pluralism test” (see European
Commission, Directorate-General for Communications Networks,Content and Technology, Parcu et al.
2022; pp.387-388). Onthe other hand, it provides procedures and rulestendingto a harmonisation of
the existing national rules, setting peer-reviewers procedures within the new European Board for
Media Services. Whereas the first objective calls for specific, harmonised, proportionate, and non-
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discriminatoryrules toevaluate mergers involving media (and preventan excessive market power that
could impact media pluralismor editorialindependence), the second one implies avoiding that the use
of the existing fragmented national rules undermines the functioning of the internal market,
particularly in a context of growing cross-borders expansion of the media industry.

Rationale. The existence of a plurality of media providers is not, in itself, a guarantee of the offer ofa
diverse and pluralistic information. As noticed above, other factors must be taken into account, that
contribute to a pluralistic media supplyand consumption,in a holistic perspective (on the supply side,
such as internal pluralism, the quality of the offer, political and commercial influence; but also on the
demand side, such as media literacyand gatewaysin access to the media). Nonetheless, concentration
of media ownership matters, because the concentration of power to influence the public opinionina
narrow number of hands has potential negative impact on the democratic process, furtherly exposes
the media to risks of political pressure and reduces the possibility for new diverse voices to enter into
the media market (Baker, 2007; Perusko, 2010; Schlosberg, 2016; Voltmer, 2020). As Baker (2007) points
out, “dispersal of media ownership, like separation of powers, is a key structural safeguard for
democracy” (p. 19); and the role of the market plurality as a democratic safeguard, in his perspective,
goes together with (and reinforce) other reasons for a specific anti-concentration framework in the
media market, more linked to the structural characteristics of this marketand its potential failures.

The pursuit of external pluralism — meantas the offerof a plurality of voices by the market— motivated
the creation of specific anti-concentration measures and rules in the media sector in several Member
States of the European Union, to complement the economic perspective of the competition law and
competition enforcement. As assessed in the Study on Media Plurality and Diversity Online (European
Commission, Directorate-General for Communications Networks,Content and Technology, Parcu et al.
2022), which mapped the measures concerning the concentration of media ownership in the EU
Member States, there is a very diversified scenario, resulting in a fragmented legal framework. 21
Member States setlimitationson media reach, mostly limitedto traditional media; in 15 Member States
there are restrictions on market shares; only 11 Member States provide restrictions on cross-media
ownership. When it comes to assessment of media mergers, 5 Member States provide specific lower
thresholds in their evaluation; in half the Member States there is a separate assessment by different
authorities or bodies, or by a ministerial override. Finally, there is a plethora of methods in data
gathering for assessing market concentration. A common feature — and limit — of these measuresis that
in the majority of the cases they do not include online media. The study also highlights that media
pluralismis not always mentioned asan explicit goal of the measures onmedia ownership (specifically,
pluralismis mentionedas areasonfor interventionin media mergersjust in 8 Member States), and also
when it is mentioned as such, different notions of media pluralism are envisaged.

On one hand, this diversity respects the national competences and the specificities of each media
system, reflecting the differenthistorical, economic and social diverse backgrounds. Onthe other hand,
it could hamper effectiveness of the same rules, in a market that is more andmoreinterconnected and
globalised; and pave the way to the risk, on the State’s side, of an use of the rules for other objectives
not necessarily related to media pluralism, rising barriersto the circulation in the internal market; and,
on the market’sside, ofa “regimeshopping” by the media companies, in search of the most favourable
rules for the mergers.

In addition, it must be noticed that in spite of different national attempts to prevent/regulate excessive
market power in the mediasector(s), concentration of media ownership is growing (Evensand Donders
2018; Sjovaag et al. 2021; see also the results of the implementation of the Media Pluralism Monitor,
which shows a widespread high level of risk in the indicator of media ownership concentration). This
tendency is consistent with the structural characteristics of the media market, and it has been
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strengthened in the digital environment, with the disruption of the traditional media business model
brought by the competition of the digital platforms, resulting in a severe reduction of advertising
revenues and of availability of paying demand (Anderson & Julien, 2015; Parcu 2019; OECD 2021; see
also Section B2 of European Commission, Directorate-General for Communications Networks, Content
and Technology, Parcu et al. 2022).

Article 21 EMFA sets a principle and the procedures fora harmonisation of the national rules, to reduce
the existing fragmentationand the uncertainty thatmedia market players actually face in cross-border
operations.In Art.21(1), the proposed regulationacknowledges the need for a specific assessment of
media market concentrations, which should complementthe competition law assessment. It asks the
Member States to provide “in their national legal systems substantive and procedural rules which
ensure an assessment of media market concentrations that could have a significantimpact on media
pluralism and editorial independence”. It must be noticed that the proposed regulation does not
introduce directly these provisions in the national legal systems, but asks to the Member States that
do not have such rules and procedures to introduce them; and to the Member States that do have
specific rules and proceduresto evaluate the media mergersto harmonise them, following the criteria
set in the same article. In so doing, the article poses the basis for a “soft harmonization”, to be
implemented by the nationallegal systems.

Scope. “Media market concentration that could have a significant impact on media pluralism and
editorial independence” are understood as “covering those which could result in a single entity
controlling or having significant interests in media services which have substantial influence on the
formation of the publicopinion in a given media market, within a media sub-sector or across different
media sectors in one or more Member States” (Rec. 40). As can be noticed, it is a wide definition
covering horizontal, vertical and cross-media concentrations. For the concentration to fall into the
scope of this article, it should involve at least one media service provider (see Article 2(13)). Therole of
large online platforms and their impact on the media market must be taken into consideration in
evaluating the power of the resulting media on public opinion, but the concentrations involving the
online platform themselves are not included in the scope of this article (unless a media provider is
involved). Some EPamendments propose toinclude online platforms in thedefinition of media market
concentrations(Amendments 26, 98, CULT; 40, 152 and 153 IMCO) Although motivated by the new
digital environment of the media, this kind of proposals should be carefully evaluated, as they would
risk making the new rules very difficult to implement, to give to the new Board a role far outside its
competences, and also to overlap with the specific regulation of the DMA.

It should also be noticed that the provision always links two aspects: media pluralism and editorial
independence. Therefore, it can be argued that “the reduction of competing views within the market
asa result of the concentration” (Rec.40) should beinterpreted not only in relation with the shares of
the market and the audiences, but also taking into consideration the way in which the media provider
involved operates and dependence of editorial contentfrom the owners’ influence. Other parts of the
proposal stress the relevance of editorial independence, integrity, and autonomy (see Art. 6 and the
Recommendation on internal safeguards for editorial independence and ownership transparency in
the media sector). As highlighted by the results of the Media Pluralism Monitor, the risk for editorial
independence both from political and commercial influence did not reduce, but increased, over the
time, particularly in relationship with the economic crisis of the media. Editorial independence and
integrity are aspects historically addressed by self -regulation - and the preference for this choice is
confirmed by the same Recommendations, which provide some models of best practices. It is worth
noticing that this provision - addressing contemporary media market plurality and editorial
independence- seemstolink theexternaland internaldimension of media pluralism.Onone hand,
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this concept would suggest that cutting one of the parts of the article (as proposed in several
amendments that remove the words “editorialindependence” from the provision (e.g., 92,93, 94, 95,
CULT) risks to undermine the whole design of the proposed regulation; on the other hand, the link
between the external and internal pluralism could open interesting developments in the same
assessment of media mergers, e.g. in the cases in which the reduction of external pluralism can be
counterbalanced by guaranteesofinternal pluralism. (see below).

Procedures. The assessmentof media marketconcentrationsis to be entrusted to a national authority
or body, designed by the nationallegal system.Thus, it remains a competence of the Member States.
In addition, the article introducesa system of peer review of the Board, which should be consultedand
will provide opinions in the cases in which the assessed concentration may affect the functioning of
theinternal market(Art. 21 co.4). As clarified in Rec. 43, this would be the case when the concentration
involves undertakingsin 2 or more Member States, butalso when it “resultsin media service providers
having a significant influence on formation of public opinion in a given media market”. In all these
cases, the Board must be consulted and will draft an opinion, to be transmitted to the consulting
authority and to the Commission. This opinion is not binding, but in cases in which the national
authority doesnot followit, it shall provide a reasoned justification. Furthermore, Art. 22 regulates the
case in which the national authority does not consult the Board, even in presence of a concentration
that could affect the internal market: in this case the Board, upon request of the Commission, shall
provide an opinion, and the Commission itself may issue its own opinion. To sum up: a review at EU
level of the media mergers assessment regarding media pluralismis set; it does not substitute, nor bind,
the national assessments, but it should help their harmonisation, and would increase transparencyand
publicity of the process.

Criteria. As assessedin Rec.41, itis essential that thecriteria based onwhich the “media pluralism test”
is conducted are set in advance, and that they are “transparent, objective, proportionate and non-
discriminatory” (Art. 21 (1)(a). Art. 21 (2) lists the elements to be taken into account: a) the effects “on
the formation of publicopinion and on the diversity of media players on the market, taking into
accountthe onlineenvironment and the parties’ interests, links or activities in other media and
non-media businesses™ this is in line with the CJEU judgement in Case C-719/18, which stated that
overcoming thresholds based exclusively on market shares is not sufficient to prove that thereis a
reduction of pluralism in terms of power on the public opinion, and confirms the need to update the
existing criteria to the digital environment of the media; b) the existence of safeguards for editorial
independence: here the presence of measures, in the internal functioning of the media outlet, to
guarantee “the independence of individual editorial decision” is explicitly mentioned; c) the economic
impact of the concentration, meaning the evaluation if, in absence of concentration, the entities
involved in the merger would survive. Guidelines to detail these criteria might be issued by the
Commission, assisted by the Board.

Considerations. The above-mentioned criteria clarify the scope and the potential innovative role of
the media pluralism test, as they are drafted to update the old regulatoryframeworkand to make it fit
to address the new challenges in the digital environment of the media; on the other hand, they raise
some doubts of interpretation. The upcoming guidelines should specify what is meant by “taking into
account the online environment”: whereas it is importantto consider the role of online platformsin the
distribution of and access to the news, it is also crucial avoiding to do this simply adding them in the
measurement of the market, as this would led to a very wide aggregate in which it would be difficult
to detect positions of market dominance. Moreover, the guidelines should clarify in which order of
priority the three different groups of elements listed in Art. 21 (2) should be considered (e.g., how to
evaluate a mergerthatsubstantially reduces media plurality, in case in which the resulting media entity
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has full guarantees and safeguards of editorial independence); if their requirements are to be
considered as alternative, or to be present jointly, e.g if the conditions of point (c) would prevail on
points (a) and (b) (meaning, if the objective to preserve the economic sustainability of a media would
prevail over pluralism’s concerns). As assessed in the CMPF position paper on the proposed EMFA
(2023), “the text leaves room to some innovative solutions, which could be specified in the guidelines
andin the implementation of the Media Pluralism Test, considering together the principles set by Art.
21 and the requirements introduced by Art. 6. In other words: when a merger can be justified by
economicreason but stillinvolves arisk for the reduction of the external pluralism, a strengthened set
of guaranteesin terms of editorial independence, content diversity and internal pluralism can be
requested and enforced. The different scope and rationale of the antitrust scrutiny and the media
pluralism evaluationmightavoid, onone hand, to overcharge the competitionauthorities of tasks that
arenotin their remit; on the otherhand, therightto a pluralisticand diverse information would not be
sacrificed to economiclogic”.

Some further considerations can be advanced regarding the bodies involved in the procedure. Given
therole of the national authorities orbodies that will evaluate the media mergers from the perspective
of media pluralism and editorial independence, it is of the utmost importance reinforcing and
guaranteeing their independence fromthe political power. Thiswould reflectin the independence and
well-functioning of the Board. The role of the Commissionin issuing the guidelinesfor the assessment
and should be carefully evaluated, as a clearer separation of the different institutional levels would
strengthenthe independence of the procedure'®.

4.2.6 Section VI: Transparent and fair allocation of economic resources (Art. 23-24)

4.2.6.1 Art 23 - Audience measurement

Article 23 outlines the need for audience measurement systems and methodologies to be transparent,
impartial, inclusive, proportionate, non-discriminatory, and verifiable (Art. 23(1)). In this endeavour, the
EBMS is tasked with “assisting” the Commissionin the process of drawingup Guidelines on the practical
application of audience measurement (Art. 23(4)).

More broadly, Article 23 is an attemptto remedyanotherofthe problemsderivingfromthe interaction
between digital platforms and the media, and the power and information asymmetries between the
former and the latter, by requiring harmonization and transparency criteria in the measurement
methodology.Itis indeed a necessary measure which arises from the availability and control of users'
personal data (this sector, however, may also be affected by the DMA and the Data Act, the evolution
and implementation of which should be monitored specifically in view of the impact on media markets;
in parallel, the cases relating to the concentration of the online advertising market, before the national
and EU antitrustauthorities, could lead to interestingdevelopments).

As explained in the reasons for and objectives of the proposal of the EMFA draft (p.2), the opacity and
biases inherent to proprietary systems of audience measurementeventually skew advertising revenue
flows. This may affect negatively, in particular, media service providers as well as disadvantaging
competitors that provide audience measurement services abiding by industry-agreed standards, such

100 Despite these differing views, there are points of convergence. One such area of agreement seems to be the necessity of
ensuring the independence of the future European Board for Media Servicesfrom the European Commission.
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as self-regulatory Joint Industry Committees (see Recital 9). As a matter of fact, audience measurement
has a direct impact on the allocation and the prices of advertising, which represents a key revenue
source for the media sector,and a crucial tool to evaluate the performance of media content as well as
to understand audiences’ preferences. The approach outlined in the draft intends to differentiate
between “proprietary audience measurement” and “industry-standard audience measurement”. Yet,
as CCIA Europe observes (2023), these two types of audience measurement arenot separately defined
in Article 23 and, therefore, clarity is needed as to what is being proposedfor each. Furthermore, there
are already a range of different mechanisms for audience measurement, and there is indeed
competition between providers of these services in the EU market. EMFA is indeed supposed to
safeguard the innovation that this competition brings about and does not disrupt the inevitable
technological adaptation to measure digital media consumption (CCIA Europe, 2023). A final concern
regards the need to clarify that the article is aligned with, and does not intend to contradict, other
legislative frameworks that already governthe interactionbetween the participants of this value chain
in areas such as competition and dataprotection.

4.2.6.2 Art 24 - Allocation of state advertisement

Article 24 EMFA focuses on the allocation of state advertising and aims to prevent the misuse or
distorted use of such advertising to influence editorial choices and media content, thereby impeding
fair competition in the internal market. It is important to note that this article does not pertain to
political advertising and should not interfere with specific national or upcoming European rules
regarding politicaladvertising. Therationale behind the provision on state advertising is explained in
Recital 48, emphasizing that state advertising serves as a significant revenue source for many media
service providers, contributing to their economic viability. Therefore, access tostate advertising should
be granted in a non-discriminatory manner to any media service provider from any EU Member State
that can effectively reach the relevant audience, ensuring equal opportunities within the internal
market. The 2022 Media Pluralism Monitor results highlight the high risk of political influence and
threats to editorial independence associated with state advertising in the majority of EU Member
States, with only six countries scoring low risk in this area. While the definition of state advertising in
Article 25 encompasses a broad scope, some weaknesses in the provision should be acknowledged.
Firstly, the threshold of 1 million inhabitants appears high, and the rationale behind this threshold is
not entirely clear, unless it is intended to qualify the measure as significant forthe internal market. This
is particularly noteworthy as very few local or territorial entities within the EU have a population
exceeding 1 million. Additionally, the text mentions that emergency messages by public authorities
necessary in situations such as natural disasters, accidents, or sudden incidents causing harm to
individuals should not beincluded in the definition of state advertising (Recital 10). This could create a
loophole wherein substantial governmental messages, often associated with events like the COVID-19
pandemic or the war in Ukraine, can be utilized to subsidize, control, or influence media outlets.
Transparency regarding spending on emergency communication is justified, and there should be no
justifiable reason for it to be exempt from scrutiny. Lastly, the provision does not explicitly address
sources of (state) funding beyond advertising, limiting the perspective on financial transparency and
non-discriminationin subsidy allocation to ensure equal opportunities in the internal market.
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4.3 Concludingremarks

The proposalis a very relevant step towards the functioning of the internal market for what concerns
the media services (CMPF, 2023a). It is also a concrete developmentof media policy at EU level (seein
Section 3.2 the historical background on the debate on media pluralism in the EU), including for what
concerns the EU competences in thefield.

There is a clear need for a harmonised intervention in the internal media market to prevent
fragmentation caused by varying domesticregulations across EU Member States. Such fragmentation
not only posesrisks to media companies dueto a lackof legal certainty butalsoundermines guarantees
of editorial independence, the work of journalists, and ultimately, freedom of expression and
information within the Union. Additionally, the rise of digital platforms, especially social networks and
search engines, has amplified the role of actors who are not traditional media providers but rather
information intermediaries that shape the public's access to information and media's access to their
audience. This evolving landscape necessitates a reconceptualization of media and information
pluralism from both theoretical and scientific perspectives. It also presents a constitutional challenge
for legislators and policymakers, as these global actors often transcend national regulations designed
for traditional media and rely heavily on advertising—the economic sustenance of private media for
nearly a century.

The proposal of a European Media Freedom Act prompted various reactions across the relevant
stakeholders that range from the welcoming positions of the European Federation of Journalists, the
European BroadcastingUnion, the Association of Commercial television, and other organisations ™' to
thefirm opposition of great part of the publishers "2,

Considering the first amendments proposed, the Committees in charge of the proposal in the
European Parliament, CULT, IMCO and LIBE,seem to have differentapproaches to the EMFA: so far, the
CULT Committee seem more cautious and oriented to reaffirm Member States competences, avoiding
publishers may be limited in their relationship with newsrooms, or question the legal basis. A broader
debate surrounds the EU's authority to legislate on the media sector, as well as the benefits of
harmonising rules at the European level, in particular for those countries where the media system
seems to work well. Conversely the other two Committees, also given their remit, seem to highlight
how the act is not interfering with national competences and it is a push towards EU cooperation
among nationalregulators, public scrutiny of crucial information, and the establishment of additional
EU-wide safety measures.

The debate regarding the EU's competence to legislate in the media sector and the advantages of
harmonising rules at the European level is still open and particularly triggered by stakeholders,
academics and policymakers in countries with well-functioning media systems. Supporters of the
proposal emphasise, instead, that it does not infringe upon national competences but instead
encourages EU cooperation among national regulators, public scrutiny of vital information, and the
establishment of additional EU-wide safety measures. Based on the Media Pluralism Monitor general

107 For a detailed analysis of the positions, see Cabrera Blazquez, F. J (2022).

192 Eyropean press publishers call on the European Commission not to adopt “Media Unfreedom Act” Monday, September
12, 2022, https://www.magazinemedia.eu/press-releases/european-press-publishers-call-european-commission-not-

adopt-media-unfreedom-act.
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ranking of therisks for mediapluralismin EU Member States, it is interesting to note that the countries
that mostly oppose the Act are those thateither were assessed at the lowest or at the highest risk.'®

Asithas emerged fromthe analysisof the study, at this point there are arguably two major foreseeable
paths. On the one hand, the proposed Act could end up in a stall due to political opposition of some
Member States. On the other hand, negotiations could fruitfully start over to eventually agree and
adjust the limitations highlighted in this study and, strong of the legal basis and well-defined
competences, the Act may pass next year representing a fundamental step for European media law
anda new cornerstone of democracy in Europe. Regardless of the final outcome of the draft proposal,
it is crucial to acknowledge that the Act represents a tangible result ofalongstanding debate and an
opportunity to foster a truly European discussion on how to ensure media pluralism and media
freedom within both the EU andits Member States. TheEMFA notonly serves asa relevantsteptoward
the functioning of the internal media market for media services but also signifies a significant
advancement in EU media policy, as it has triggered a public discussion on the role and the future of
the media. While the horizontal approach of the Digital Services Act (DSA) aims to address challenges
in the digital realm, there is a risk that it may still allow major online platforms (VLOPs) to wield the
power to determine what constitutes a risk for media pluralism and media freedom. Monitoring the
implementation of the DSA could prove challenging, potentially leaving room for these platforms to
continueto deeply influence the media landscape.

103 See https://cmpf.eui.eu/mpm2022-general-ranking/.
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5 POLICY RECOMMENDATIONS

If approved, the proposed regulationfor a European Media Freedom Act would be a ground-breaking
step towards strengthening media freedom and media pluralism in the EuropeanUnion. As argued in
this study, the pursuit and protection of media freedom require multidimensional policies and tools;
these policies and tools need to be adapted and updated; any achievement cannot be taken for
granted, but must be protected by old and new threats, due to the changing situations and evolving
times. The pursuit and the protection of media pluralism and media freedom require a holistic
perspective as well as a rich policy toolbox. In a globalised world and a globalised and digitised media
market, national policy toolboxes risk being not effective or only partially effective, or even
counterproductive. The proposed EMFA addresses thisissue by introducing new toolsand safeguards
for media freedom at a supranational level, and by realigningthe scope of the regulation with the cross-
border dimension of the media systems and media markets. In so doing, it expands the EU digital
strategy's complexarchitecture to include also the media.

The first Recommendation, consistent with the considerationsexposed in the report, is:

e Maintaining the choice of an intervention on the media systems at EU level, and the
instrument of a regulation. Art. 114 TFEU is suitable as legal basis for this intervention, and
the Regulation is the most suitableinstrument,as arguedin Section 4.1.

The second group of Recommendations builds on the detailed analysis of the EMFA, provided in this
study, and asks ameliorating some aspects of the proposed Regulation, and/or to prevent possible
shortcomings in its implementation. Among all the specific measures/amendments proposed in the
study, it is worth highlighting (but for more suggestions, see the analysis of the EMFA proposal in
Section 4):

e Strengthening the inclusivity of the protections and safeguards. Definition of media
service provider could clearly include new forms of professionaljournalism, which go beyond
the roles as employeein the newsrooms, but contribute to the offer of quality public interest
news by professionals with respect standards ofindependence and responsibility.

e Strengthening the transparency obligations for the media service providers, adding
disclosure of ownership upwards, to the public bodies. Art. 6imposes duties for the media
service providers to disclose full information on their ownership (up to the beneficial owners)
tothe public. This provision is of utmostimportance, to safeguard the individual rights to know
the source of the news and tomakeinformed choices.In parallel, it would be importantadding
a duty to provide the relevant information about the structure and changes of media
ownership to the public authorities/bodies, and aiming to the creation of publicly available
registers at nationaland-in a secondstep-at EU level. Disclosure of media ownership towards
the public authority is indeed a precondition to monitor media systems, to apply the rules to
prevent excessive market and opinion power in the media sector, to prevent conflict of
interests and undueinfluence on the editorial independence. Therefore, we propose to include
in Article 6 (1) EMFA a provision on the obligation for Member States and/or NRA’s to create
and maintain media ownership databases in line with Section lll of Recommendation (EU)
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2022/1634, following the proposals from the CULT Committee on Article 6 (European
Parliament, 2023).

¢ Independence of the Board: a point of convergence from among the MEPs, is that of
strengthening the independence of the future European Board for Media Services from the
European Commission. The independence from the Commission entails two aspects, thefirst
being related to the composition of the Board, the second referred to theinvolvement of the
Commission in several procedural aspects. In both aspects, it seems that the role of the
Commission could be reduced to some extent, and that an agreement of the Commission
wouldn’t be necessary in all the cases provided for (e.g., the agreement of the Commission
when it comes to the invitation of experts and observers, or the adoption of the Board’s rules
of procedure). In the context of the EC’s role, an agency-based secretariat would also be
preferable compared to an EC-based one. At the same time, the Proposal could be also
strengthened to ensure that the framework in question is supported by independent NRAs,
that will de facto compose the newbody. A further role of the civil society organisations could
be also conceived when it comes to consultations.

¢ Monitoring implementation of Art. 17: it is important to address the relationship between
media service providers andverylarge online platformsand very large online engines.Building
ontherationale of Art. 17 EMFA and on the obligations for riskassessmentsand risk mitigation
by VLOPs and VLOSEs under Artt. 34 and 35 DSA it could be envisaged an independent
monitoring over how platforms decide on what falls under a systemic risk, as defined in the
DSA. In particular, interesting are the categories of systemic risks concerning the actual or
foreseeable negativeeffects on freedom of expression, media pluralism, democratic processes,
civic discourse and electoral processes, as well as public security; butalso risks relating to the
design, functioning or use, including through manipulation, of very large online platforms and
ofvery large online search engines.

e Issuing transparent and objective guidelines to assess media market concentrations to
implement Art. 21 EMFA. The guidelines should specify the objective,non-discriminatory and
proportionate criteria basedfor assessing the impactof media market concentration on media
pluralism and editorial independence (“media pluralism test”). They should clarify how to
interpret the elements listed in Art. 21(2), in particular: a) avoiding that their wideness and
vagueness leaves roomtoarbitrary decisions; b) guaranteeing thatthe final goal of maintaining
of creating a plurality of independent diverse voices is pursued; ¢) specifying that obligations
of internal pluralism should be issued when a concentration is admitted ex Art. 21(2)(c); d) in
this regard, a more favourable framework for pure media providers (companies that do not
have businesses in other non-media sectors) could help; e) developing indicators of
concentration which take intoaccountthe online and mixed consumption of information, with
transparent and standardised audience measurement.

¢ Including the stakeholders as well as the civil society organisations in the procedure of
assessment of media market concentrations.

e Monitoring media market concentration, on a regular basis and with a peer review
procedure at EU level. The mechanism envisaged by Art. 21 (the media pluralism test) applies
justin the case of mergers and acquisitions, but it does not provide any tools to preventor to
reduce a situation of high concentration in the market deriving from pre-existing factors, or
caused by the growth of a company and the reduction/shutdown of the otherones.

¢ Avoiding that the threshold set for allocation of state advertising (more than 1 million
inhabitants) becomes a loophole to avoid the respect of the new criteria, and/or maintain an
area of potential political pressure on local media
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Extending the provisions for a fair and transparent allocation of state advertising to the
public subsidies (direct and indirect) to the media. The underlying rationale behind the
provisions on state advertising in the EMFA, which aims to ensure equal opportunities in the
internal market by granting non-discriminatory access to public resources, should also guide
the harmonization of principles governing public subsidies in the media sector. Media
providers have increasingly advocated for these subsidies, and there has been a significant
temporary increasein their allocation during the COVID-19 crisis. It is important to recognize
that both direct and indirect public subsidies carry therisk of political capture. To mitigate and
minimize these risks, it would be beneficial to include public subsidies within the scope of the
EMFA regulation. The same criteria of transparency, proportionality, monitoring, and disclosure
thatare outlined in Article 24 for state advertising should be applied to public subsidies as well.

Exposure diversity. Exposure to diverse content is a fundamental principle of media pluralism
that could be pursued more proactively with both legislative and non-legislative measures. In
the case of legislative measures, Art. 19 EMFA could, in theory, extend customization also to
recommender systems, complementing Art. 29 DSA. This could representa unique opportunity
to clarify what options users could employ in social media’s personalization. Affordances to be
exposed to diverse viewpoints and trustworthy and public-interest content could be
developed. Such a policy goalis in line with Article 3 EMFA, which affirms the right of recipients
of media services to receive a plurality of news and current affairs content, as well as Art. 10
ECHR, which is the right to receive information. In the case of non-legislative measures,
initiatives could be promoted aimed at improving the ability and strategies to cultivate media
pluralism in digital environments. For example, tools and dashboards that nudge users to
discover new and diverse information (i.e., serendipity) could be developed. Similarly, there
could be incentives for the development of diversity-aware and democratically-aligned
recommendation systems. A notable example in this respect is the PEACH project of the
European Broadcasting Union, which has developed an open-source recommender systemto
be offered to its members able to calculate the degree of diversity of recommendations with
the goal "to recommend content which will broaden a user's horizon (i.e., to educate them)"
(PEACH, 2023). Fundamental to this policy goalis also ensuring a research approach that is
genuinely inter- and multidisciplinary, thereby allowing computer and social sciences to
fruitfully converge with human-computer interaction studies. To do this, it is fundamental to
provide sufficient financial resources to attract human talents from the industry,specially for
the growth of the newly founded European Centerfor Algorithmic Transparency.

The third group of Recommendations aims to address issues thatare not covered by the proposed

regulation, but which impact atarelevantextent the media systems, and the pursue of mediafreedom
and media pluralism. The possibility to include these proposals in the scope of the EMFA, or in other
acts and policies by the EU institutions, would allow to address the huge challenges and to catch the
new opportunities that the digital age opened for media freedom and media pluralism, and would
strengthenthe proposed Act. They build on the results of the 10 years of implementation of the Media
Pluralism Monitor, and on the research conducted by the CMPF with this and other projects.

Strengthening the political independence of the media. The proposed Act envisages
among its objectives the independence of the media from political pressure and undue
commercial influence, as does the Commission Recommendation on internal safeguards for
editorialindependence and ownership transparency in the media sector.Nonetheless,in both
the acts there is no specific rules on conflict of interests, between the ownership of media
outlets and high-ranking political roles. The proposal could expand to some additional rules,
to make government offices incompatible with media ownership (direct and indirect,
including beneficial ownership). Rules of this kind could be justified in the internal market
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perspective, as the ownership and influence of a (member of the) government upon a media
outlet could undermine the very rationale of a regulation to protectthe media freedom,and in
addition could impact the well-functioning of the internal market.

¢ Creating a new environment for more balanced and transparent relationships between
media content providers and digital intermediaries. The digitalization of the media
environment brought to complex and unbalanced relationships between publishers and
platforms and, moregenerally, betweenthe content providers (the old ones and the new ones)
and the digital players which intermediate the access to the news, and dominate the online
advertising market as well as the data market. The proposed Regulation considers this
dimension in several provisions, namely in the section of provision of media servicesin a digital
environment (designing a sort of special regime for the media when it comes to the decisions
of suspension of content by very large online platforms); in the requirements for well-
functioning media market measures and procedures (asking to consider the online
environment in the assessment of media market concentrations); and finally in the provision
on audience measurement. These novelties are welcome but are not sufficient to restore an
even playing field in the digital environment of the media. Other Union policies address the
same issue, with a horizontal intervention, such as the DSA and DMA, and the forthcoming
regulation on Data and Artificial Intelligence, or with a specificintervention on the media, such
as the EU directive on Copyright and related content. The design and implementation of the
complex framework of the new rules should consider the specificity of the media sector and
carefully evaluate the impact on a sector whose well-functioning is vital for democracy and
public participation. A call from transparency emerges, in the decisions of the very large
platforms that impact the media environment, and in the relationships between media and
platforms. Transparency requires monitoring implementation of Art. 17 (see above Section
4.2.4.1); but also monitoring and reporting on the economic negotiations between platforms
and publishers, in the process of implementation of the EU directive on Copyright. In this
regard, transparency and disclosure of the agreements would also help to foster the inclusion
of diverse and pluralistic voices in the same process.

¢ Financing the journalism as public good. Economic sustainability is a key factor for
guaranteeing editorial independence and the existence of a pluralistic media market. The
proposed Act does notintervenedirectly providing financial support,as thisis in the scope of
other Union policies. Some actionsgeared to support news media are increasingly financed by
the Commission, in particular after the adoption of the Media and audiovisual action plan in
2020. Since then, the news media sector has been a dedicated focus of the Creative Europe
programme. Although limited in amount, this stream of financing set a principle; the
acknowledgement of the media sector as “part of the cultural and creative industries
ecosystem” open the path for initiatives for a stronger public support at EU level. This kind of
support could follow several not-alternativeroutes:

o Increasetheamountofthefundsinthe Creative Europe programme dedicated to the
news media, designing the programs toincentivize innovation in the newsrooms, new
journalistic cooperative initiatives, investigative journalism, and local and community
media.

o Designanewremitfor PSM, more consistentwith the developments of the information
andalgorithmicsociety. PSM should be funded, also by the revenues of a “digital tax’
(see below), in order to develop a media offer that is not ad-reliant, ensures the
transparency and explainability of algorithmic recommender systems, uses measures
to enhance exposure diversity, such as offering alternative forms of personalisation
compatible with the publicinterest that are not reliant on the useof personal data.
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o Create a European Fund for Journalism. This Fund should aim to promote media
pluralism, supporting the sector of news media in its transition in the digital
environment. Following the digital disruption and the economic crisis, the media
industry more andmore turnsto the governmentsfor financial help; in many cases, this
could exacerbate the risks of political pressure and the threats to editorial
independence. The creation of a Fund at supranational level might help in reducing
therisk of political capture, on one hand; on the other hand, it might incentivize trans-
national and globalised initiatives, more likely to become self-sustainable in the
medium term. Finally, the financing of this Fund could benefit by the parallel process
for a fair reform of international taxation, in a process aimed to re-distribute the “tech
dividend” to the benefit of societyand democracy. In parallel with the disruption of the
traditional media business model, the digital innovation brought successful new
models at a very large scale, in a market dominated by the very large online platforms
and search engines, in particular the ones relying for their financing on programmatic
advertising. Together with the challenges to the old competition and regulation
framework, the “digital dominance” also raised the issue of the fair taxation, addressed
in the framework of the OECD reforming process and the international agreementon
a minimum tax. With the proposal for a Council Directive on ensuring a global
minimum level of taxation for multinational groups in the Union, the EU institutions
aim to implement the international agreement on a minimum tax. This tax is not
specifically designed for the digital companies (as it was the case of the previous EC
proposal for a digital services tax), but it will raise the tax burden (also) on the tech
giants which make considerable profits in the EU. The details and implementation of
the minimum taxare still to be discussed, approvedand implemented. But it would be
interesting considering a mechanism to use part of the revenues from the taxation of
thedigital companies’ profits tosupport media production and media pluralism. In this
way, the digital platforms would partially contribute to restore the economic
sustainability of a sector disrupted by the digitalinnovation; such an obligation would
derive by objective rules, not out of a voluntary donation - as it is already the case of
various programmes to supportnews initiatives. It should be stressed that this should
not be meant as an automatic mechanism to compensate the same actors damaged
by the digital innovation (the legacy media industry), but it should be designed in a
way to sustain models that can be self-sustainable in the medium term, and open to
diversity and plurality of content.

e Establish an ad hoc independent monitoring system as regards the implementation of
Art 34 and 35 of the DSA, as regards risks assessment and mitigation or risks stemming from
the design or functioning of very large online platforms and very large online search engines
to media freedom and media pluralism. This would entail specific transparency provisions and
access to platformsdata to vettedresearchersto help understandingmore in detail how online
platforms deal with media content, including how recommender systems work, systems to
select advertisements,data related practices.

e Research on mediapluralism and media freedom under DSA’s systemicrisks. To conclude,
as there is a fundamental need for a more evidence-based, theory-laden and empirically-
oriented research to re-conceptualize media pluralism and eventually improve the ability and
the strategies to cultivate media diversity as wellas media freedom in digital environments, it
is fundamental to assure that future research on media pluralism and media freedom will be
consistently consideredas research that assessesa systemicrisk that has‘actual or foreseeable
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impact on the exercise of fundamental rights, democratic processes, civic discourse and
electoral processes’ following Art. 40 of the DSA on data access for research purposes.
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