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EU Social Policy and the Subsidiarity Principle: The End of an Illusion? 

Abstract 

Social policy at the EU level remains a notably limited enterprise. The Union appears unable to address 

social inequalities without treading into politicized areas of national decision-making, since intervention 

in the social domain touches upon core questions of national identity, sovereignty and democracy. In this 

paper, I explore the fraught relationship between EU social policy and the principle of subsidiarity, which 

has frequently served to legitimate support for as well as opposition to supranational action in the social 

domain, even when and where the Union has well-defined competences to legislate. The paper engages in 

a conceptual analysis of the implications of subsidiarity for EU social policy and labour law, illustrated 

with a case study that examines usages of the principle by different institutional actors in recent debates 

on EU social directives. While it clearly provides a convenient rhetorical instrument to political actors, I 

argue, the concept of subsidiarity fails to serve as an organising principle for the multilevel governance of 

social and labour policy. Scholarly and policy debates on the constitution of a more social Europe are 

therefore best oriented away from the language of subsidiarity and should focus instead on effective and 

democratically legitimate ways of delivering the social promises of both the EU and its Member States. 

 

Introduction 

Social policy in the European Union (EU) falls between two stools. On the one hand, critics 

argue that ‘the EU is not doing enough to tackle inequalities’ and compensate for the negative 

effects of economic integration.1 On the other hand, the Union’s capacity to intervene in social 

affairs is constrained by the sensitive political nature of this policy field, which is strongly 

associated with the nation-building activities of states.2 Over the last one and a half century, the 

‘institutionalization of solidarity’ at the domestic level has ‘strengthen[ed] that link between 

territories, cultural identities, and participatory institutions on which […] the European nation 

 

1 Amandine Crespy, “Social Policy: Is the EU Doing Enough to Tackle Inequalities?,” in Governance and Politics in 

the Post-Crisis European Union, ed. Ramona Coman, Amandine Crespy, and Vivien A. Schmidt (Cambridge: 

Cambridge University Press, 2020), 196–216. 

2  Maurizio Ferrera, The Boundaries of Welfare: European Integration and the New Spatial Politics of Social 

Protection (Oxford: Oxford University Press, 2005). 
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state ultimately rests.’3 Through this ‘bounded structuring’, social policy has become interlaced 

with the political, legal and cultural devices of national sovereignty, identity and citizenship.  

 This legacy has complicated the creation of social and labour policies at the supranational 

level since the advance of European integration in the 1950s. To be sure, the EU has adopted a 

raft of policy measures including minimum standards in employment regulation, social funding 

and legal instruments to regulate access to social protection for citizens from other Member 

States.4 Nonetheless, social integration has stayed behind in comparison to many other fields of 

policymaking in which the EU has acquired a larger role and impact on national politics.5 The 

institutional reality of the EU remains far removed from the kind of ‘social Europe’ with 

harmonised social policies that some federalist politicians and social movements envisioned. The 

exercise of Union competences has been circumscribed because national governments have been 

strongly reluctant about, or outright opposed to, further integration in terms of social policy and 

regulation. 

Faced with this dilemma, politicians, bureaucrats and intellectuals alike have sought for a 

guiding principle to strike a balance between levels of responsibility, and have found one concept 

to be particularly useful for this task: subsidiarity. Simply put, this term denotes the idea that 

authority in a political system should be exercised at the ‘lowest’ level at which an objective can 

be reasonably fulfilled.6 The principle was incorporated in the Maastricht Treaty to allay fears 

about the ‘competence creep’ that might result from the pursuit of ever-closer union.7 Article 5 

TEU states that ‘in areas which do not fall within its exclusive competence, the Union shall act 

only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by 

 

3 Ferrera, 54. 

4 e.g. Karen M. Anderson, Social Policy in the European Union (London: Palgrave Macmillan, 2015). 

5  Fritz W. Scharpf, “The Asymmetry of European Integration, or Why the EU Cannot Be a ‘Social Market 

Economy,’” Socio-Economic Review 8, no. 2 (April 1, 2010): 211–50, https://doi.org/10.1093/ser/mwp031. 

6 Thomas Horsley, “Subsidiarity and the European Court of Justice: Missing Pieces in the Subsidiarity Jigsaw?,” 

JCMS: Journal of Common Market Studies 50, no. 2 (2012): 267–82, https://doi.org/10.1111/j.1468-

5965.2011.02221.x. 

7 Paul Craig, “Subsidiarity: A Political and Legal Analysis,” JCMS: Journal of Common Market Studies 50, no. s1 

(2012): 72–87, https://doi.org/10.1111/j.1468-5965.2011.02228.x. 
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the Member States […] but can rather […] be better achieved at Union level.’ Over three decades, 

Granat notes, subsidiarity has ‘emerged as the pre-eminent organising principle for the allocation 

of powers among the EU’s different levels of government.’8 

 At the same time, subsidiarity is a treacherous concept that has long bewildered EU law 

and politics – and their students. Legal scholarship has foregrounded the ambiguous meaning and 

implications of the principle as well as a reluctance by the European Court of Justice (ECJ) to 

interpret it extensively.9 In parallel, scholars of EU politics have sought to unpack the conflictual 

history of subsidiarity and its weaponisation as a rhetorical device.10 In this context, social policy 

can be said to constitute a political minefield, as noted by authors who point out that subsidiarity 

has served as ‘an instrument of national actors to retain social policy as an exclusive domain.’11 

Still, its implications for EU social policy have rarely been spelled out systematically in existing 

scholarship. A notable exception in this regard is Spicker, who has concluded that taking the 

subsidiarity principle seriously would undermine ‘the case against European intervention at the 

 

8  Katarzyna Granat, “Subsidiarity as a Principle of EU Governance,” in Globalisation and Governance: 

International Problems, European Solutions, ed. Robert Schütze (Cambridge: Cambridge University Press, 2018), 

273. 

9 Gráinne de Búrca, “The Principle of Subsidiarity and the Court of Justice as an Institutional Actor,” JCMS: 

Journal of Common Market Studies 36, no. 2 (1998): 217–35, https://doi.org/10.1111/1468-5965.00107; Horsley, 

“Subsidiarity and the European Court of Justice”; Giuseppe Martinico, “Dating Cinderella: On Subsidiarity as a 

Political Safeguard of Federalism in the European Union,” European Public Law 17, no. 4 (December 1, 2011): 

649–60; Craig, “Subsidiarity”; Jacob Öberg, “Subsidiarity as a Limit to the Exercise of EU Competences,” 

Yearbook of European Law 36 (January 1, 2017): 391–420, https://doi.org/10.1093/yel/yew027. 

10 Ian Cooper, “The Watchdogs of Subsidiarity: National Parliaments and the Logic of Arguing in the EU,” JCMS: 

Journal of Common Market Studies 44, no. 2 (2006): 281–304, https://doi.org/10.1111/j.1468-5965.2006.00623.x; 

Kees van Kersbergen and Bertjan Verbeek, “The Politics of Subsidiarity in the European Union,” Journal of 

Common Market Studies 32, no. 2 (June 1994): 215–36, https://doi.org/10.1111/j.1468-5965.1994.tb00494.x; Kees 

van Kersbergen and Bertjan Verbeek, “Subsidiarity as a Subject of Battle in European Union Politics,” in Oxford 

Research Encyclopedia of Politics (Oxford University Press, 2020). 

11 van Kersbergen and Verbeek, “The Politics of Subsidiarity in the European Union,” 230. Hantrais notes how the 

rhetorical banner of subsidiarity has been key to British efforts to resist the integrationist social policy agenda of the 

Commission; see Linda Hantrais, “The Social Dimension in EU and UK Policy Development: Shaping the Post-

Brexit Legacy,” Working Paper (London School of Economics, May 2017). 
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social level.’12 Yet his intervention dates back to the pre-Maastricht era. This leads me to inquire 

how the relationship between the subsidiarity principle and social policy has been settled in the 

contemporary EU, and whether subsidiarity is (still) conceptually fit for purpose in this present 

context: is its meaning sufficiently clear in order to provide a yardstick with which we can assess 

the (im-)propriety of EU action in the field of social policy? 

 The paper is structured as follows. First, building on existing work on subsidiarity in EU 

law and politics, I briefly discuss how the principle appeared in the Treaties and elaborate on the 

conflicting – economic and democratic – rationales that have undergirded its interpretation. Since 

the rich debate which subsidiarity has elicited among lawyers and political scientists can by no 

means be captured in this paper, I focus on its implications for the debate on EU social policy, 

and the adoption of social regulation in particular. The enactment of directives that set minimum 

standards in the domain of working conditions and social protection falls in an area of shared 

competence between the EU and the Member States, where subsidiarity stricto sensu is relevant. 

Moreover, since such supranational (re-)regulation is more likely to conflict with entrenched 

domestic interests than social funding or policy coordination, contestation over subsidiarity 

compliance will be more pronounced. But the argument should bear upon broader questions of 

the division of social policy responsibilities in the EU’s multilevel legal and political system. 

The section that follows adds empirical flesh to this conceptual analysis and examines 

how different institutional actors have invoked the subsidiarity principle in the debates on three 

cases of EU social legislation: the revised Posting of Workers Directive, the Work-life Balance 

Directive and the Transparent and Predictable Working Conditions Directive. Third and last, on 

the basis of these empirical observations, I critically reflect on the usage and meaning(s) of the 

principle and assess its (lack of) analytical leverage for debates on EU social policy. At the end 

of the day, I conclude, subsidiarity fails to provide a useful guideline or yardstick that we can 

employ to deliberate about the limits and opportunities for the organization of social policies in a 

multilevel polity. In this sense, the search for a ‘subsidiary’ social Europe can only prove illusory. 

 

 

12 Paul Spicker, “The Principle of Subsidiarity and the Social Policy of the European Community,” Journal of 

European Social Policy 1, no. 1 (February 1, 1991): 13, https://doi.org/10.1177/095892879100100102. 



6 

The subsidiarity principle and its relation to EU social policy 

The political history and legal foundations of subsidiarity in the EU 

The principle of subsidiarity has not always been part of the supranational political and legal 

order, even if some authors argue that hints of it could be found in the Treaty of Rome; after all, 

the EU and its predecessors were built on an (originally rather implicit) division of legislative 

competences and implementing powers.13  The principle surfaced more explicitly in debates 

about EU institutional reform in the 1970s, as government leaders, the Commission and the 

Parliament sought ways to reconcile further integration with effective and democratically 

legitimate decision-making.14 This was visible, for instance, in the Commission’s contribution to 

the Tindemans Report on European Union, on which Altiero Spinelli and his federalist ideas 

exercised considerable influence.15 

It was in the field of social policy that subsidiarity would first find a specific institutional 

expression. The figure of Jacques Delors, and his push to include a social-rights component in 

the project of market integration, played a key role in this development.16 In Delors’ philosophy, 

subsidiarity in its ‘vertical’ and ‘horizontal’ dimensions – i.e. between levels of government and 

between the state and civil society, in particular the social partners – was central to an effective 

and legitimate organization of social policy. In this vein, the principle was invoked in the 1989 

Community Charter of the Fundamental Social Rights of Workers. Its preamble stated that ‘by 

virtue of the principle of subsidiarity, responsibility for the initiatives to be taken with regard to 

the implementation of these social rights lies with the Member States or their constituent parts 

 

13 Granat, “Subsidiarity as a Principle of EU Governance”; Christian Calliess, Subsidiaritäts- und Solidaritätsprinzip 

in der Europäischen Union: Vorgaben für die Anwendung von Art. 5 (ex-Art. 3b) EGV nach dem Vertrag von 

Amsterdam (Baden-Baden: Nomos, 1999). 

14 Deborah Z. Cass, “The Word That Saves Maastricht? The Principle of Subsidiarity and the Division of Powers 

within the European Community,” Common Market Law Review 29, no. 6 (December 1, 1992): 1107–36; Ken Endo, 

“The Principle of Subsidiarity: From Johannes Althusius to Jacques Delors,” 北大法学論集 44, no. 6 (March 31, 

1994): 652–553. 

15 Commission of the European Communities, “Report on European Union. COM (75) 400 Final,” Bulletin of the 

European Communities, June 25, 1975. 

16 Endo, “The Principle of Subsidiarity.” 
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and, within the limits of its powers, with the European Community.’ While the principle was left 

undefined, a follow-up report by the Commission clarified that subsidiarity had to be understood 

in the sense that ‘binding measures should only be taken at a Community level where absolutely 

appropriate.’17 

Following this episode, the subsidiarity principle emerged in 1992 as the ‘word that saved 

Maastricht’, as it was laid down in the Treaties to address fears that the EU would be covertly 

transformed into a federal political system.18 Specifically, Article 5 TEC (now Article 5 TEU) 

stipulated that ‘in areas which do not fall within its exclusive competence, the Community shall 

take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives 

of the proposed action cannot be sufficiently achieved by the Member States and can therefore, 

by reason of the scale or effects of the proposed action, be better achieved by the Community.’ 

As discussed below, this left ample room for interpretation. In its post-Maastricht jurisprudence, 

however, the Court has been reticent to develop a substantive doctrine of subsidiarity, showing 

‘considerable deference to the subsidiarity assessment conducted by the Union legislature. 

Broadly speaking, the Court restricts itself to examining only whether the legislature’s decision 

to exercise competence […] is supported by the available facts. In other words, the Court simply 

checks whether or not the reasons set out by the Union legislature add up.’19 Thus, judicial 

review of the subsidiarity principle was largely constrained to a procedural matter. 

To reaffirm the gravity of the subsidiarity principle and increase its practical relevance, 

the signatories of the Lisbon Treaty introduced additional safeguards, contained in Protocol No 2 

to the TFEU on the Application of the Principles of Subsidiarity and Proportionality. As Article 5 

laid down, ‘any draft legislative act should contain a detailed statement making it possible to 

appraise compliance with the principles of subsidiarity and proportionality.’ Under the innovative 

 

17 Commission of the European Communities, “Background Report: Stronger Rights for Part-Time Employees and 

New Rules for Working Hours,” 1990, 1, emphasis added. 

18 Cass, “The Word That Saves Maastricht? The Principle of Subsidiarity and the Division of Powers within the 

European Community”; Craig, “Subsidiarity.” 

19 Horsley, “Subsidiarity and the European Court of Justice,” 269; Steven van Hecke, “The Principle of Subsidiarity: 

Ten Years of Application in the European Union,” Regional & Federal Studies 13, no. 1 (March 1, 2003): 55–80, 

https://doi.org/10.1080/714004786. 
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political mechanism of the ‘early warning system’ (EWS), detailed in Articles 6 and 7 of the 

Protocol, national legislatures would be invited to scrutinize legislative proposals along these 

lines. If they find that the subsidiarity principle has been violated, parliaments may issue a 

‘reasoned opinion’ laying out their concerns. A sufficient number of complaints will trigger a 

‘yellow’ or ‘orange card’, forcing the initiator – typically the Commission – to reconsider its 

proposal. To date, this has only occurred three times. Two yellow cards had a clear connection to 

Social Europe, namely those issued for the ‘Monti II Regulation’ on the right to strike and the 

revised Posting of Workers Directive20 The Monti II proposal was withdrawn by the Commission 

in reaction to the political concerns it triggered, even if it did not evidently violate the 

subsidiarity principle.21 

In late 2017, demands for a better control of subsidiarity compliance led Commission 

President Juncker to create a task force that delivered its final report in July 2018.22 It concluded 

that subsidiarity remained a key tool in assessing the added value of EU action and needed to be 

taken more seriously, e.g. by using a ‘model grid’ throughout the decision-making process ‘to 

foster a common understanding and create a more effective application’ of the principle.23 This 

suggests that EU institutions, at least discursively, continue to regard subsidiarity as a pivotal 

criterion in defining the legitimate scope of action. 24  The Court, meanwhile, has remained 

‘extremely reluctant towards the use of the principle of subsidiarity in the exercise of its powers 

of judicial review.’25 In the domain of social policy, this is well-illustrated by the action for 

 

20  Ian Cooper, “National Parliaments in the Democratic Politics of the EU: The Subsidiarity Early Warning 

Mechanism, 2009–2017,” Comparative European Politics 17, no. 6 (December 1, 2019): 919–39, 

https://doi.org/10.1057/s41295-018-0137-y. 

21 Federico Fabbrini and Katarzyna Granat, “Yellow Card, but No Foul: The Role of the National Parliaments under 

the Subsidiarity Protocol and the Commission Proposal for an EU Regulation on the Right to Strike,” Common 

Market Law Review 50, no. 1 (February 1, 2013): 115–44. 

22  Task Force on Subsidiarity, “Active Subsidiarity: A New Way of Working - Report of the Task Force on 

Subsidiarity, Proportionality and ‘Doing Less More Efficiently’” (Brussels: European Union, July 2018). 

23 Task Force on Subsidiarity, 7. 

24 See also European Commission, “The Principles of Subsidiarity and Proportionality: Strengthening Their Role in 

the EU’s Policymaking,” October 23, 2018. 

25 Federico Fabbrini, “The Principle of Subsidiarity,” in Oxford Principles of European Union Law: The European 
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annulment of the revised Posting of Workers Directive, discussed in the analysis below. 

 

The conflicting meanings of subsidiarity  

Despite profligate attempts to disambiguate the meaning of subsidiarity, many have observed 

that it remains notoriously difficult to pin it down substantively.26 The historical roots of the 

notion are most often traced back to Catholic social thought and Pope Pius XI’s 1931 encyclical 

Quadragesimo Anno, but Cahill argues that ‘it is a mistake to think of subsidiarity either as an 

exclusively Catholic idea or as a recent modern invention’;27 as she and others have emphasized, 

the idea has ancient and medieval precedents and parallels in Protestant doctrine and federalist 

thought. 28  One can trace a semantic fil rouge that runs through the intellectual history of 

subsidiarity, insofar as it is understood to refer to the legitimate allocation of authoritative 

functions between social bodies of a (semi-)public and private nature at different levels of 

governance. In this way, Fabbrini has noted, ‘subsidiarity embodies values that are typical of 

federal regimes – providing a constitutional method to allocate authority in a multilayered 

architecture in which several jurisdictions, each endowed with legislative powers, overlap and 

interact.’29 

 

Union Legal Order: Volume I, ed. Robert Schütze and Takis Tridimas (Oxford: Oxford University Press, 2018), 232; 

Martijn Huysmans, Ton van den Brink, and Philippe van Gruisen, “Subsidiarity Ex Ante and Ex Post: From the 

Early Warning System to the Court of Justice of the European Union,” JCMS: Journal of Common Market Studies 

n/a, no. n/a (2023), https://doi.org/10.1111/jcms.13531. 

26  Maria Cahill, “Theorizing Subsidiarity: Towards an Ontology-Sensitive Approach,” International Journal of 

Constitutional Law 15, no. 1 (January 1, 2017): 201–24, https://doi.org/10.1093/icon/mox003; de Búrca, “The 

Principle of Subsidiarity and the Court of Justice as an Institutional Actor”; Vlad Constantinesco, “Who’s Afraid of 

Subsidiarity?,” Yearbook of European Law 11, no. 1 (January 1, 1991): 33–55, https://doi.org/10.1093/yel/11.1.33. 

27 Cahill, “Theorizing Subsidiarity,” 209. 

28 Maria Cahill, “Sovereignty, Liberalism and the Intelligibility of Attraction to Subsidiarity,” The American Journal 

of Jurisprudence 61, no. 1 (June 1, 2016): 109–32, https://doi.org/10.1093/ajj/auw003; Granat, “Subsidiarity as a 

Principle of EU Governance”; Andreas Føllesdal, “The Principle of Subsidiarity as a Constitutional Principle in 

International Law,” Global Constitutionalism 2, no. 1 (March 2013): 37–62, 

https://doi.org/10.1017/S2045381712000123. 

29 Fabbrini, “The Principle of Subsidiarity,” 222. 
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However, beyond this ideal-typification of the purpose of subsidiarity, ambiguity is rife.30 

In spite of its (limited) codification in the EU legal order, it remains unclear and highly contested 

what exactly the principle should entail in substantive terms. In this context, we can discern two 

prevalent interpretations that contradict one another in their core assumptions and implications.31 

The ‘economic’ notion of subsidiarity stipulates that political authority should be exercised at the 

organizational level at which an objective can be accomplished most efficiently. The ‘democratic’ 

version of the principle, in contrast, entails that binding decisions ought to be taken at the level 

that is nearest to those who will be affected, so as to respect their right to self-government. As 

Bartl has pointed out, ‘[t]hese two sets of normative concerns have enjoyed unequal legal status’ 

in the EU polity.32 The sparse definition that the Treaties give favours the former, economic 

conception of subsidiarity.33 This emerges clearly from the traditional tools for operationalizing 

the principle, the ‘national insufficiency’ and ‘comparative efficiency’ tests, which hold that a 

measure can be considered subsidiarity-proof if the objective that it pursues cannot be fulfilled 

sufficiently at the national level or can rather be better achieved at the EU level. 

 The legal concept of subsidiarity, then, serves as a ‘calculus’34 that ‘does not provide […] 

a substantial indication of how to distribute competences between public (and [semi-]private) 

actors in various layers of society.’35 As Bartl argues, this conception of subsidiarity presupposes 

a functional understanding of the EU and its authority toward the Member States, assuming that 

shared competences should only be exercised insofar as it would spur the ‘effective realisation of 

 

30 Paul D. Marquardt, “Subsidiarity and Sovereignty in the European Union,” Fordham International Law Journal 

18, no. 2 (1994): 616–39; van Kersbergen and Verbeek, “The Politics of Subsidiarity in the European Union.” 

31 Marija Bartl, “The Way We Do Europe: Subsidiarity and the Substantive Democratic Deficit,” European Law 

Journal 21, no. 1 (2015): 23–43, https://doi.org/10.1111/eulj.12115. 

32 Bartl, 25. 

33 Granat, “Subsidiarity as a Principle of EU Governance”; Aurélian Portuese, “The Principle of Subsidiarity as a 

Principle of Economic Efficiency,” Columbia Journal of European Law 17 (2010): 231–62. 

34 Craig, “Subsidiarity.” 

35 Kees van Kersbergen and Bertjan Verbeek, “Subsidiarity as a Principle of Governance in the European Union,” 

Comparative European Politics 2, no. 2 (August 1, 2004): 154, https://doi.org/10.1057/palgrave.cep.6110033. 



11 

uncontroversial goals.’36 This functional framing of subsidiarity, in turn, is historically bound up 

with an idea of European integration as the construction of an ‘economic constitution’: a legal-

political order geared to guaranteeing economic freedoms and setting rules to facilitate market 

integration via technocratic decision-making.37 In this institutional context, public intervention is 

to be used sparingly and must be assessed objectively, i.e. on the basis of technical and economic 

knowledge about its effects in light of functional aims, rather than through democratic voice and 

political contestation.38 As I argue below, this functional reading of subsidiarity has problematic 

implications for the exercise of competences in the domain of social policy.  

 

EU social policy and regulation through the lens of subsidiarity 

Due to its substantive vacuity, the application of a functional conception of subsidiarity to salient 

political questions – including those that emerge in the field of social policy – is bound to raise 

problems of assessment. It should not be controversial to argue, on the basis of the Treaties and 

legal scholarship, that EU intervention in the social domain would have to clear a higher 

threshold of justification than comparable action at the national level and that this analysis would 

have to take stock of the (comparative) efficiency of the proposed measure.39 However, even if 

we take a functional rationale for granted, we may end up with two antithetical interpretations of 

the way(s) in which subsidiarity should delimit the supranational enactment of social policies. 

One way of conceptualizing the ramifications of subsidiarity for supranational decision-

 

36 Bartl, “The Way We Do Europe,” 40. 

37  Christian Joerges, “What Is Left of the European Economic Constitution?,” EUI Working Paper (European 

University Institute, 2004); Christian Joerges, “The European Economic Constitution and Its Transformation 

Through the Financial Crisis,” in A Companion to European Union Law and International Law, ed. Dennis 

Patterson and Anna Södersten (Hoboken: Wiley, 2016), 242–61; Miguel Poiares Maduro, We the Court: The 

European Court of Justice and the European Economic Constitution: A Critical Reading of Article 30 of the EC 

Treaty (Oxford: Hart, 1998), 126–43. 

38  Michael A. Wilkinson, Authoritarian Liberalism and the Transformation of Modern Europe, Oxford 

Constitutional Theory (Oxford: Oxford University Press, 2021); Manfred E. Streit and Werner Mussler, “The 

Economic Constitution of the European Community: From ‘Rome’ to ‘Maastricht,’” European Law Journal 1, no. 1 

(1995): 5–30, https://doi.org/10.1111/j.1468-0386.1995.tb00002.x. 

39 cf. Spicker, “The Principle of Subsidiarity and the Social Policy of the European Community.” 
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making in the social field resonates with the aforementioned idea of the EU as an economic-

constitutional order. Following this functionalist understanding, social policy has historically 

been ‘treated as a categorically distinct subject [from market integration]. It was the domain of 

political legislation and, thus, had to remain national. The social embeddedness of the market 

could, and should, be accomplished by the Member States in differentiated ways.’40 The reason 

why social policy has been conceived of as too ‘political’ to fall under the functional competence 

of the EU lies in the view that it seeks to resolve questions about the equity of market outcomes 

at the domestic level, rather than increasing the efficiency of said market processes.41 In this 

conception, only measures that improve the operation of transnational markets, such as the 

coordination of social security systems, could clear the threshold of subsidiarity; in the same vein, 

the efficiency criterion would rule out EU intervention in redistributive and protective policies. 

 A contrasting but prima facie equally tenable view has been put forward by Spicker, who 

has argued – with a hint of irony – that ‘the case against European intervention at the social level 

becomes very much weaker’ if one approaches subsidiarity through a functional lens.42 Leaving 

aside the argument that social policies may themselves be efficiency-increasing,43 we would here 

consider social policy as an instrument to give (binding) expression to widespread social values. 

As suggested by the notion of a ‘European social model’44 and the inclusion of such values in the 

Treaties and ancillary texts such as the Social Charter and the European Pillar of Social Rights, 

one can legitimately entertain the argument that these values may be realized more effectively by 

 

40 Joerges, “What Is Left of the European Economic Constitution?,” 17. 

41 Craig has similarly hinted at the difficulties of applying a comparative efficiency test to social policy acts; see 

Craig, “Subsidiarity,” 75. The classic work on the equality–efficiency distinction is Arthur M. Okun, Equality and 

Efficiency: The Big Tradeoff (Washington, DC: Brookings Institution Press, 2015). Recent scholarly work on social 

policy has done much to deconstruct this dichotomy; see e.g. Anton Hemerijck, ed., The Uses of Social Investment 

(Oxford: Oxford University Press, 2017); Anton Hemerijck, Changing Welfare States (Oxford: Oxford University 

Press, 2013). 

42 Spicker, “The Principle of Subsidiarity and the Social Policy of the European Community,” 13. 

43 Simon Deakin and Frank Wilkinson, “Rights vs Efficiency - The Economic Case for Transnational Labour 

Standards,” Industrial Law Journal 23, no. 4 (1994): 289–310; Hemerijck, The Uses of Social Investment. 

44 Maria Jepsen and Amparo Serrano Pascual, “The European Social Model: An Exercise in Deconstruction,” 

Journal of European Social Policy 15, no. 3 (August 2005): 231–45, https://doi.org/10.1177/0958928705054087. 
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pursuing certain social policies at the Union level.45 Supranational enactment and enforcement of 

policies in this domain might be more efficient, e.g. in terms of being cost-effective, preventing a 

race to the bottom and ensuring adequate protection for all EU citizens, than fully retaining these 

powers and responsibilities at the national level. 

 In its 1993 Green Paper on social policy, the Commission effectively adopted this second 

approach, which connects social rules to market integration without subsuming the former to the 

latter.46 Deakin and Wilkinson have argued that this view of social policy ‘provides a much more 

plausible rationale for extensive Community action’ and a ‘potential basis for the elaboration of 

the doctrine of subsidiarity in the social field.’47 From their perspective, ‘the threat of destructive 

competition over standards’ meant that ‘the member states [could] not in principle achieve alone 

the establishment of common “social ground rules”.’48 But this justification of harmonization 

runs into another conceptual and argumentative problem. As Davies noted in his classic critique, 

once the objective of (minimal) legal uniformity is accepted, a self-fulfilling prophecy will ensue: 

‘Member States clearly cannot achieve this alone, [so] subsidiarity no longer applies.’49 

 As a result, it remains difficult – if not impossible – to implement this efficiency-oriented 

calculus in an ‘objective’ manner that is detached from the contestation of political and cultural 

values, as other scholars have emphasized before.50 The question whether a social objective, e.g. 

an acceptable work-life balance or stable employment, can be sufficiently realized at the national 

level is political and cannot be avoided through a recourse to technical knowledge. At stake are 

 

45 cf. the ‘immanent critique’ outlined by Frank Vandenbroucke et al., “The Nature and Rationale for European 

Social Rights,” EuSocialCit Working Paper, February 19, 2021, https://doi.org/10.5281/zenodo.4555331. 

46 Commission of the European Communities, “Green Paper: European Social Policy – Options for the Union,” 

November 17, 1993. 

47 Deakin and Wilkinson, “Rights vs Efficiency - The Economic Case for Transnational Labour Standards,” 307. 

48 Deakin and Wilkinson, 307., emphasis in original. 

49 Gareth Davies, “Subsidiarity: The Wrong Idea, in the Wrong Place, at the Wrong Time,” Common Market Law 

Review 43, no. 1 (February 1, 2006): 75. 

50 Craig, “Subsidiarity”; Davies, “Subsidiarity: The Wrong Idea, in the Wrong Place, at the Wrong Time”; de Búrca, 

“The Principle of Subsidiarity and the Court of Justice as an Institutional Actor”; Renaud Dehousse, “Does 

Subsidiarity Really Matter?,” EUI Working Paper (European University Institute, 1992). 
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conflicting interpretations of concepts such as ‘adequacy’, ‘fairness’ and ‘equality’. The resulting 

indeterminacy implies that ‘[t]he determination of which level of government is best suited for 

regulatory tasks […] will be coloured by what the Member States are willing to accept in terms 

of the degree of regulatory control in any particular area’ in the first place.51  

If we approach subsidiarity from a democratic vantage point, we can circumvent some of 

these issues, but different problems emerge. The essential question is when policy decisions can 

be legitimately enforced on unwilling parties – that is, how ‘close’ to the affected constituency 

does such authority have to be? According to Scharpf, majority decision-making in a salient field 

like social policy requires a sufficiently thick common identity that, at present, exists at the 

national level, but not at the European level ‘above’ it.52 Following this reasoning, one may want 

to advance social integration in a subsidiarity-proof way by pursuing legal differentiation 

between Member States, as Scharpf and others have suggested.53 

 The Commission foresaw this option in its 2017 reflection paper on the future of the 

social dimension, which envisaged a scenario in which ‘those who want more do more.’54 Such 

initiatives in the field of social policy and regulation could take place, for example, through the 

mechanism of enhanced cooperation. Under this procedure, Member States that are prepared to 

go further in terms of social integration would be enabled to do so, without forcing others to cede 

rule-making authority. Yet, as the Commission itself has noted, this would not be an easy route; 

‘the indispensable coherence between the economic and social aspects’55 of European integration 
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Working Paper (Cologne: MPIfG, November 1997); Benjamin Leruth and Sven Schreurs, “Differentiation and 

Social Policy: A Sustainable Way Forward?,” in The Routledge Handbook of Differentiation in the European Union, 

ed. Benjamin Leruth, Stefan Gänzle, and Jarle Trondal (Routledge, 2022), 408–25. 
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is bound to complicate moves toward differentiation, e.g. by inducing regulatory competition on 

social standards or by impeding future membership of the Eurozone. Beyond its implications for 

both efficiency and legitimacy, one may ask what the added value of subsidiarity is in this light, 

since uniform action at the supranational level would only be admissible if agreement between (a 

group of) Member States were present in the first place – eliminating the very need to assess the 

acceptability of such intervention. 

In the next section, I examine how these conceptual tensions have been settled in practice. 

In particular, I illustrate how national actors make use of subsidiarity controls to lend credence to 

their political objections to EU social policymaking. The symbolic and legal value attached to the 

principle has provided opponents of social integration with a powerful means to legitimate their 

scepticism of legislative initiatives – even if such concerns have little to do with the efficiency of 

the latter, but rather reflect a desire to retain ‘sovereignty’ in this domain. While these challenges 

have – with notable exceptions – not directly disputed the Union’s right to regulate, they have 

imposed high limits on the (co-)promotion of social rights at the EU level. This should curb any 

remaining hopes about its potential as a guiding principle for the EU social dimension.  

 

Subsidiarity in practice: the contested revival of social regulation after the crisis 

From a conceptual vantage point, the subsidiarity principle has ambiguous implications for the 

multi-level organization of social policy in the EU. While the concept can be construed in such a 

way as to promote the effective delivery of social objectives by using supranational authority, it 

can equally be framed as a safeguard against the transfer of decision-making powers in the social 

domain, which are argued to be inherently political (and thus should remain national) and cannot 

be justified in terms of efficiency. In the history of European integration, the balance has 

generally tilted towards the latter view: limited use has been made of the Union’s (already 

narrow) social policy competences, reinforcing the ‘asymmetry’ between the EU’s economic and 

social dimensions to which Scharpf and others have drawn attention.56 

 

56 Scharpf, “The Asymmetry of European Integration, or Why the EU Cannot Be a ‘Social Market Economy’”; Paul 
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 In the section that follows, I illustrate how different institutional actors have invoked the 

subsidiarity principle in social policy debates. I focus on three directives in the field of social and 

labour regulation that were proposed and adopted under the Juncker Commission (2014–2019). 

Through its advocacy for a European Pillar of Social Rights, among other initiatives, Juncker and 

his colleagues have sought to revitalize the social dimension of the EU, bolster its legitimacy and 

mitigate the fallout the Eurozone crisis.57 At the same time, as noted before, this College put 

considerable emphasis on the question of subsidiarity control as part of its ‘Better Regulation 

agenda’.58 The analysis examines the invocation of the subsidiarity principle by the Commission, 

through the compliance assessment that it submits for every legislative proposal; the national 

legislatures that are invited to scrutinize the subsidiarity of legislation under the EWS; and 

Member State representatives in the Employment, Social Policy, Health and Consumer Affairs 

(EPSCO) Council, who may also express their views on subsidiarity in internal deliberations. I 

leave the European Parliament out of this consideration, as it has not been especially proactive in 

debates on the subsidiarity of social regulation.  

 

Revised Posting of Workers Directive: disputing the re-regulation of transnational work 

In March 2016, the Commission published a proposal 59  for the revision of the Posting of 

Workers Directive (PWD), ultimately adopted as Directive (EU) 2018/957 of the European 

Parliament and of the Council of 28 June 2018 amending Directive 96/71/EC concerning the 

posting of workers in the framework of the provision of services.60 Based on the internal market 
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provisions of Articles 53(1) and 62 TFEU and thus falling outside the field of social policy 

stricto sensu,61 this legislative act nevertheless aimed to ensure that the process of economic 

integration would not (further) undermine domestic welfare regimes. In response to the ‘Laval 

quartet’ rulings by the ECJ, which cast doubt on the ability of Member States to impose social 

policy requirements on posted work,62 the Commission wanted to ‘enhance legal certainty and 

strike a more appropriate balance between social rights and free movement rules in the EU.’63 

However, the ‘Monti II regulation’ on the right to strike in cross-border settings that it proposed 

in 2012 prompted twelve national parliaments to submit a reasoned opinion and foundered on the 

opposition of national governments and social partners.64  

Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on 

the enforcement of Directive 96/71/EC concerning the posting of workers in the framework of 

the provision of services and amending Regulation (EU) No 1024/2012 on administrative 

cooperation through the Internal Market Information System was adopted to combat fraud, 

exploitation and noncompliance with the original posting directive, imposing requirements on 

public information provision, monitoring, penalties and cooperation between national authorities. 

But since the rules applicable to posting remained unchanged, several Member States found that 

the initiative did not sufficiently address the risk of social dumping and pressured the 
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Commission for an overhaul of the directive.65 

The ensuing Commission initiative notably proposed to include a definition of long-term 

posting (after twenty-four months, when the posted worker would fall under the labour law of the 

host Member State); to replace the core right to ‘minimum rates of pay’ with the broader notion 

of ‘remuneration’, including overtime rates; to require the application of universally applicable 

collective agreements to posted work (also outside of the construction sector); to enable Member 

States to impose certain terms and conditions of remuneration on posting by subcontractors; and 

to oblige the Member States to ensure the equal treatment of workers posted by a cross-border 

temporary agency and domestic temporary workers. For the Commission, there could be little 

doubt that the initiative was compatible with the subsidiarity principle. Its assessment was brief 

and formalistic, asserting that ‘[a]n amendment to an existing Directive can only be achieved by 

adopting a new Directive.’66 Indeed, the proposed revision would only clarify and broaden the 

‘hard core’ of rules to be applied, while the task to define the content of those rules would be left 

to the Member States and their social partners.67  

Quickly, however, fourteen legislative chambers in eleven countries submitted a reasoned 

opinion about the alleged subsidiarity deficit of the proposal. Three lines of argument recurred in 

their complaints. Most frequently, they singled out the lack of positive justification and ‘proper 

substantiation’ of the need for EU action. The Bulgarian National Assembly and the Polish Sejm, 

among others, found that the Commission ‘did not state any reasons justifying that the objectives 

of the proposed amendments to the Directive cannot be better achieved through regulations at the 

national level.’68 The transnational nature of the problem identified and the deficiency of national 
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action might be clear, as the Romanian Chamber of Deputies admitted, yet there was no proper 

analysis of the value of the newly introduced and revised legal provisions.69 This was especially 

problematic, according to the parliaments, since an enforcement directive had only been adopted 

two years prior, and could not be adequately evaluated yet. In this light, the Slovak National 

Council and the Czech Senate regarded the intervention as ‘premature’.70 In addition, the Latvian 

Saeima noted that the pre-legislative consultation process had been flawed: only the positions of 

some (receiving) Member States had been taken seriously, resulting in a biased proposal.71 

Another concern related to the ramifications of the amendments for the internal market. 

Invoking proportionality arguments under the guise of subsidiarity, these parliaments sought to 

defend the business model of low-regulation posting. The Hungarian National Assembly opined 

that the proposed revision violated the subsidiarity principle because it ‘would significantly limit 

the freedom to provide services’ and ‘distort competition’ in a way that was not warranted by the 

severity of the problem.72 The Romanian Chamber of Deputies and the Estonian Riigikogu also 

expressed concerns about competitiveness and economic freedom, maintaining that ‘[d]ifference 

in pay is a legal way for service providers to ensure their competitive advantage,’73 while the 
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National Assembly of Bulgaria worried that the ‘intention to equalize payments between the 

seconded and the local workers will remove the existing competitive advantages of certain 

service providers.’74 According to the Slovak National Council, there was no real problem in the 

first place, since ‘enterprises profiting from the wage disparities between Member States and the 

posting of workers as a way of using these disparities has never been known as discriminating.’75 

A last grievance concerned the legal basis of the proposal and the balance of competences 

in the domain of social regulation. In the eyes of the Hungarian National Assembly, the provision 

on remuneration violated the conferral of competences, since it ‘aim[ed] to artificially equalize 

the wage levels of Member States.’76 The Bulgarian legislature, meanwhile, reasoned that the 

legal basis on which the Commission had relied was unsuitable in light of the ‘social’ aims of the 

amendment.77 It moreover complained, like the Croatian Parliament, about the way in which the 

proposal infringed on the autonomy of the social partners.78 From an altogether different angle, 

the Danish Folketing also touched upon the competence question.79 Even though it supported the 

reinforcement of the rules on posted work, it worried about the lack of explicit recognition of the 

national prerogative over the definition of pay and the terms and conditions of temporary work. 

The number of reasoned opinions sufficed to initiate a yellow card procedure. In its reply, 
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the Commission rebutted the various complaints about breaches of the subsidiarity principle.80 It 

reasoned that the durability of the posting sector demanded a consistent application of core rules 

and conditions by all Member States, which could evidently only be achieved through EU action. 

As reflected in its legal basis, the proposal sought ‘to facilitate the correct functioning of the 

Internal Market, in particular to facilitate the freedom to provide services, while ensuring a better 

level-playing field between national and cross-border service providers, an adequate protection 

of posted workers and clarity and predictability in the legal framework applicable to posted 

workers.’81 Unilateral national action, in contrast, would threaten to fragment the posting market 

and create legal uncertainty. Since there was no objective to achieve wage equalization, nor were 

there any provisions to regulate remuneration, the division of competences was respected. Based 

on this brief justification, which was ostensibly in line with ECJ case law and spelled out in the 

recitals of the directive, the Commission decided to maintain the proposal. 

Opposition to the initiative was also manifest in the Council, where the governments of 

sending countries raised similar concerns about the need for – and effects of – new regulation.82 

Nonetheless, during interinstitutional negotiations on the proposal, even more space was carved 

out for the Member States to impose social policy requirements on posting.83 Besides reaffirming 

the national competence on pay and clarifying the calculation of remuneration, the directive as 

adopted expanded the list of core rights to include the conditions of workers’ accommodation as 

well as allowances for travel, board and lodging expenditures. It also created room for Member 

States to apply to collective agreements to posted workers, even if these have not been declared 

universally applicable. The threshold for long-term posting was reduced from 24 to 12 months, 

with a possible extension of 6 months. And while the provision on subcontracting was removed, 

the directive reinforced the rules on equal treatment for temporary work, adding an information 

obligation for the user undertaking in respect of its terms and conditions of employment and the 
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‘double posting’ of workers in third Member States. 

 In the final vote on the directive, Croatia, the UK, Latvia and Lithuania abstained, while 

Hungary and Poland voted ‘no’.84 The latter governments maintained that the amended directive 

would ‘render the legal institution of posting itself meaningless’ and ‘be highly detrimental to the 

competitiveness of the Union as a whole.’85 They subsequently brought two cases before the ECJ, 

challenging the legal basis of the directive and alleging a discriminatory and disproportionate 

restriction on the freedom to provide services. In both disputes, however, the Court ruled that all 

pleas had to be rejected, and the EU legislature had legitimately exercised its regulatory power.86 

 

Work-life Balance Directive: controversies on paid leave and flexible working time 

A proposal for a Work-life Balance Directive87 (WLBD) was published by the Commission in 

April 2017 and adopted as Directive (EU) 2019/1158 of the European Parliament and of the 

Council of 20 June 2019 on work-life balance for parents and carers and repealing Council 

Directive 2010/18/EU. 88 As part of a broader initiative to address the balance between work and 

private life for parents and carers, this legal act would replace Council Directive 2010/18/EU of 
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8 March 2010 implementing the revised Framework Agreement on parental leave concluded by 

BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 96/34/EC, while 

building on Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to 

encourage improvements in the safety and health at work of pregnant workers and workers who 

have recently given birth or are breastfeeding as well as the broader acquis on equal treatment in 

employment and occupation. The draft Directive provided for a right to paternity leave of at least 

ten working days and carers’ leave of at least five working days a year; fourth months of non-

transferable parental leave; adequate allowances (amounting to at least the level of payment for 

sick leave); time off from work for urgent family reasons on grounds of force majeure; a right to 

request flexible work arrangements for care purposes (for carers and workers with children up to 

the age of twelve); and protection from dismissal when exercising these rights. 

 According to the Commission, its proposal quite evidently complied with the subsidiarity 

principle. First of all, it built on an existing acquis, which ‘illustrate[d] the common agreement 

that EU-level action in this area is necessary.’89 To achieve the goals of work-life balance and 

gender equality in employment, however, further EU intervention was needed to overcome the 

hesitance of the Member States, which would be concerned about short-term costs. Left to their 

own devices, the Commission worried, ‘variations between Member States with regard to length 

and the generosity of the conditions could result in an unbalanced level of rights, an unequal 

protection for EU citizens across the EU and differences in the functioning of labour markets.’90 

 Yet the legislative initiative immediately evoked an adverse response from policymakers 

in several Member States. A number of legislatures flagged their concern with the subsidiarity 

compliance of the envisaged law, in a way that suggested an understanding of the subsidiarity 

principle which was at the same time broad – in the range of political concerns that it covered – 

and narrow, in the policy space that it admitted as open to common EU action. As opposed to the 

more procedural and proportionality-based arguments raised against the revision of the posting 
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directive, national parliaments here disputed the very possibility of European intervention in this 

domain.  

The Dutch Senate, in its reasoned opinion, found that the subsidiarity principle had been 

violated because the initiative did not target ‘a transnational problem or a subject that could only 

be realised by means of measures at [the] EU level’ or ‘that could not be solved by Member 

States’, suggesting an extremely prohibitive understanding of the comparative efficiency test, in 

which any effective national action precludes the EU from taking complementary or supporting 

measures to address a problem.91 Reflecting a functional understanding of the EU, the Dutch 

parliamentarians argued that it was ‘unclear what the benefit [was] of equalising regulations on 

work-life balance between the Member States, in view of the functioning of the internal market.’ 

Indeed, the Senate and the Chamber of Deputies noted that ‘the social domain […] is a national 

concern.’ Work-life balance was regarded as an issue of individual choice and national regulation, 

which reflect ‘specific national, social and cultural considerations.’92 

 The Polish Sejm expressed a similar criticism of the proposed legislation, framed in more 

proceduralist terms. Although the Commission had formulated a legitimate objective, it had 

failed to substantiate why this goal could be better achieved at the EU level; the Sejm contended 

that, in principle, ‘EU regulation should not interfere with national legal measures which 

effectively ensure an adequate level of family protection in the area of parental care and child 

upbringing.’93 Because the Commission had not considered Polish law in its memorandum, it 

had violated the subsidiarity principle. In other words, the question of comparative efficiency 

need not even be asked, and EU legislative action would be precluded, if the social policy of one 

Member State would – by its own judgement – pass the national sufficiency test. 

The Senate of Poland shared the view that the WLBD would ‘excessively interfere in the 

legal systems of Member States by imposing numerous detailed regulations, without taking into 
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account the existence of national systemic solutions aimed at achieving the same purpose.’94 It 

moreover identified a breach of subsidiarity in terms of the horizontal balance between state and 

society: EU measures which assumed that women’s participation in the labour market would 

translate into gender equality, e.g. increasing the non-transferable component of parental leave, 

would interfere excessively in the private lives of citizens and working families. 

While the Danish Folketing did not submit a reasoned opinion to the Commission, it sent 

a ‘political opinion’ expressing its concerns about the WLBD. A majority of parties found that 

‘an extension of the existing rights must be adopted on the basis of agreement between the social 

partners or nationally in the individual Member States’ and that there would be ‘no need for any 

further EU regulation of parental leave and earmarking of this.’95 The far-right Danish People’s 

Party appealed to a democratic understanding of subsidiarity, arguing that ‘[d]ecisions regarding 

labour market conditions and questions concerning the distribution of leave in families should be 

made as close to the citizens as possible in order to give consideration to national differences and 

individual wishes.’96 Like the Dutch Senate, the Red-Green Alliance maintained that work-life 

balance was ‘not a matter of a cross-border problem which cannot be solved by national 

Parliaments’ and that the Commission had failed to explain ‘why it [was] necessary that the 

regulation of rights to leave should take place at European level.’97 

In the Council, various governments expressed reluctance about the proposal. Most of 

their objections related to the legal clarity and effectiveness of the WLBD. But some ministers 

and officials indicated that they were anxious about the compliance of the proposed legislation 

with the subsidiarity principle, echoing the complaints raised by their parliaments – even if their 

concerns were not always couched in the language of subsidiarity. The strongest opposition was 

reserved for the provisions on an adequate minimum payment for leave-taking, which many 

governments refused to countenance. It was argued that these measures ‘encroached on Member 
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States’ competence for defining and organising their social security systems and might impact on 

their sustainability.’98 A number of delegations were more fundamentally sceptical of any move 

to broaden the material rights of workers at the EU level; like their parliamentary counterparts, 

they perceived this as a national prerogative.  

 When the Permanent Representatives Committee (COREPER) reached an agreement on 

the WLBD, several derogations had been included and legal obligations, including on allowances, 

were curtailed. Some governments nevertheless voted against the final directive, ostensibly on 

the grounds of a subsidiarity problem. The Dutch Minister for Social Affairs explained that his 

government had voted against ‘not because of its content, but mainly because of the principle 

that it [should] be left up to the Member States and [is] not a European responsibility,’ in line 

with the negative opinion of the national legislature.99 Hungary explained that, in family policy, 

subsidiarity entailed that ‘it is only appropriate [for the EU] to designate basic principles for the 

Member States, leaving the necessary room for manoeuvre for them to set up the tools, timing 

and priorities at national level.’100 Arguably, this was precisely what the WLBD sought to do, i.e. 

to set minimum standards while leaving the exact means to Member States, but it is nonetheless 

indicative of the recurrent deployment of the subsidiarity principle – framed in such a way as to 

put a brake on EU social policymaking and safeguard ‘sovereign’ prerogatives. 

 

Transparent and Predictable Working Conditions Directive: delimiting workers’ rights 

The Commission published its proposal for the Transparent and Predictable Working Conditions 

Directive (TPCWD) in December 2017,101 enacted as Directive (EU) 2019/1152 of the European 

Parliament and of the Council of 20 June 2019 on transparent and predictable working conditions 
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in the European Union. A report for the Commission found that Council Directive 91/533/EEC 

of 14 October 1991 on an employer's obligation to inform employees of the conditions 

applicable to the contract or employment relationship had failed to keep up with flexibilization 

and other changes in the world of work, leading to gaps in the coverage of workers.102  The draft 

Directive proposed to widen the scope of the law to include everyone with an employment 

relationship of at least eight hours a month (instead of eight hours a week) or undefined working 

hours; include information requirements on probation, training entitlement, overtime, variable 

working schedules and social security; reduce the deadline for information provision to the first 

day of employment or whenever working conditions are modified; limit probationary periods to 

six months; prohibit exclusivity clauses; establish a minimum predictability of work, including a 

reference period within which one may be required to work; and guarantee that employers 

provide legally required training cost-free. 

 The Commission again reasoned that the prior acquis demonstrated the importance of EU 

intervention in this area. Further regulation would be needed since ‘action solely by Member 

States in response to new and non-standard forms of employment would not necessary have the 

same level of protection in terms of transparency and predictability and would risk increasing 

divergences between Member States with potential competition on the basis of social 

standards.’103 Next to ensuring such a level playing field, EU action would have the potential to 

‘create a momentum for Member States to advance together towards better outcomes, supporting 

upwards convergence’ and to ‘contribute to improving internal market mobility.’104 

The TPWCD proposal elicited critical reactions among national parliaments, however. 

The concern about subsidiarity was expressed most acutely by the Swedish Riksdag. Its reasoned 

opinion recounted that Sweden’s relationship to the EU was founded on the understanding that 

‘questions in the area of labour law that lack a clear cross-border dimension should, in the first 
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place, be handled at the national level.’105 Since the Directive dealt with an issue of employment 

conditions that was regarded as primarily domestic, the new material rights and the definitions of 

‘worker’ and ‘employer’ that it laid down would be overly intrusive. The Riksdag echoed the 

concerns expressed by the social partners that the TPWCD would disturb Sweden’s established 

model of industrial relations, ominously concluding that ‘[t]he consequences of the proposal 

[would be] hard to oversee.’106 Subsidiarity, then, was not understood as an organizing principle 

based on the relative efficiency of regulatory intervention at different levels of governance, but 

as a firewall that would safeguard national traditions against perceived competence creep. 

 The Austrian Bundesrat also assessed the proposal negatively, although it steered clear of 

submitting a reasoned opinion. It found the scope of the directive to be too broad, in particular as 

the alleged coverage of self-employed workers ‘would intervene very heavily in the respective 

national legal orders.’107 The new information requirements and reversal of the burden of proof 

were also considered to leave too little latitude for national considerations and specificities. Like 

their Swedish counterparts, the Austrian legislators maintained that their established system of 

social partnership made EU solutions superfluous. The Bundesrat considered the horizontal 

obligation on Member States to ensure that individual and collective agreements would be 

amended in line with the Directive to be an ‘unusual and not acceptable’ constraint on the 

prerogative of national political and social representatives.108 

 In the Council, the draft TPWCD was ‘considered by most delegations in line or to some 

extent in line with the principles of proportionality and subsidiarity,’ but the proposal met with 

considerable resistance from some quarters, which questioned the added value EU action or its 
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compatibility with diverse national laws and practices.109 While most governments expressed 

support for the objectives of the directive, there was dissent over specific provisions, e.g. with 

regard to the coverage of civil servants and deadlines for the provision of information to workers. 

These concerns were (again) met by introducing derogations and less stringent provisions that 

created more manoeuvre space for the Member States in implementing the directive.  

 Yet some governments expressed deep-seated objections that matched the scepticism of 

the Riksdag: the law sought to impose obligations in a sensitive area of policymaking while 

riding roughshod over national specificities and the autonomy of the social partners. The main 

object of their critique was the proposal to include a definition of ‘worker’, based on the criteria 

of the ECJ case law, for the purposes of the directive. This provision was regarded by Germany, 

the Czech Republic and other Member States as an attack on the ‘basic structures’ of a policy 

domain that was especially coloured by ‘tradition’ and ‘historical roots’ and therefore best left to 

domestic decision-making.110 Acknowledging the sensitive nature of this debate, the Presidency 

referred the issue to COREPER – where division persisted – and then to the Council, where the 

critics were successful: the contested article was deleted, while retaining an ambiguous reference 

to ECJ jurisprudence in the recitals. In parallel, other provisions were also amended to provide 

more latitude to governments and employers. 

 

Subsidiarity, sovereignty and the limits of EU social policy  

As the cases above make clear, there is barely any ‘common ground’ to be found in the array of 

meanings and interpretations that different institutional actors have attached to subsidiarity as an 

organizing principle in debates over EU social policy. The Juncker Commission, on the one hand, 

has quite consistently invoked subsidiarity from an efficiency-oriented perspective, arguing that 

a minimum of social protection and a ‘level playing field’ for competition in the internal market 

can only be secured through European legal standards. In doing so, it has relied on a justification 
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of social regulation through minimum harmonization that Davies rightly criticized as tautological, 

since the Member States by definition cannot achieve such uniformity alone.111  

The use of subsidiarity by national opponents of EU social regulation, on the other hand, 

diverges from this technocratic, legalistic reading of the principle. The EWS, as recounted above, 

invites national legislatures to assess the justifiability of EU action in a certain domain without 

attending to the content of the measures proposed. In line with what earlier studies have found,112 

however, ‘activist’ parliaments have been less concerned with this limited notion of subsidiarity 

than with two other aspects of legislative proposals: their proportionality and the conferral of 

competences in the respective area. In this view, the implications of EU social legislation would 

not be commensurate to the scope of the problem identified, or such action would interfere with 

responsibilities (e.g. pay) that had been agreed to remain a national prerogative. This conceptual 

stretching of subsidiarity may well be inevitable, since it is difficult to imagine how one could 

assess the admissibility of norm-setting without considering its effects and potential implications 

for future decision-making. Nevertheless, as I elaborate in the concluding section, the messiness 

of the concept should raise questions about its value as a yardstick for policy debates. 

Substantively, this second approach to subsidiarity, i.e. as a defence mechanism against 

EU-level action to promote social rights, differs not only from the efficiency-based conception 

on which the Commission relies, but also from a democratic interpretation of the principle. The 

crucial point of reference for such arguments about a subsidiarity deficit, as presented above, is 

not the (lack of) political support for EU social and labour policies among the demoi of Member 

States, but rather the primacy of the nation-state and its interests in this domain of government. 

This approach thus resembles a sovereigntist or ‘state-centric’ conception of subsidiarity, which 

prescribes, Føllesdal has noted, ‘immunity for the local units from interference by more central 

authorities.’113 Pride of place is accorded to raison d’état, national tradition and historical fact, 
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which are threatened by the transfer of power to a higher (i.e. supranational) level of governance. 

Such (over-)regulation would entail a problematic loss of autonomy for the national polity, which 

has a legitimate interest in – and prerogative over – its favoured model of social protection (even, 

some would argue, when its citizens are posted as workers in another Member State!). 

In addition to this vertical dimension of state-centric subsidiarity, the opponents of social 

regulation have sometimes problematized the horizontal aspect of such EU action. Conservative 

political actors, in particular from Central and Eastern Europe, have complained that European 

legislation would violate the ‘natural’ authority of families over their private lives and the ‘free 

hand’ of entrepreneurs in running their businesses. From this perspective, subsidiarity would 

imply that the Union must defer ‘to their status as naturally occurring groups with primary and 

presumptive responsibility for making decisions for the good of the group.’114  

Conversely, adherents of this understanding of subsidiarity obstinately refuse to consider 

whether more effective pathways to reaching social goals might exist at the supranational level. 

The very prerogative of the Member States, after all, renders superfluous the assessment of any 

potential benefits of common action in light of shared aims and values. This attests to what 

Streeck already observed in the 1990s: ‘what is conveniently forgotten is the right […] of the 

“higher level” of governance under the classical concept of subsidiarity to ensure that the 

outcomes of self-regulation [i.e. by the Member States or business] are compatible with general 

objectives and norms of social justice.’115 Spicker also worried about the restrictive role that 

subsidiarity would play in debates on EU social policy, as it came to be understood ‘as a 

limitation which leaves decisions to the member states.’116 ‘If this were all that the principle of 

subsidiarity implies,’ he maintained, ‘it would be equivalent to sovereignty.’117  

Indeed, such a trend has been consolidated in the way in which national parliaments and 

other opponents of EU social regulation have leveraged the subsidiarity principle. For Spicker, 
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this meant that subsidiarity ‘loses its moral force’, since ‘one has to be suspicious of a moral 

principle which seems to limit the actions of the [EU] and almost no one else.’118 I concur that 

this sovereigntist (mis-)interpretation of subsidiarity has little argumentative value for debates on 

the ‘social dimension’ of the EU. The premise of sovereignty, as Cahill has pointed out, does not 

enable different parties ‘to engage in a rational reflection about which of the two options is the 

more reasonable or morally defensible or kindly course of action.’119 It only invites tautological 

reasoning: national actors, waving the banner of subsidiarity, end up arguing that a (sub-)domain 

of social policy is off-limits for EU intervention simply because the Union is not supposed to 

interfere there. Contrary to its own promise, subsidiarity fails to provide any positive justification 

as to how we should choose between different (local, national or supranational) routes to social 

protection and rights promotion. Rather than as a useful argumentative device in debates about 

multilevel social governance, the principle is invoked as a rhetorical firewall by actors who seek 

to contain the Union’s role in providing social rights in the first place. The next section offers 

some concluding thoughts on what the arguable flaws of the subsidiarity principle portend for 

future debate on EU social policy. 

 

Conclusion: searching for a democratic and subsidiary social Europe? 

Despite pressures and proposals for further integration, the involvement of the EU in the field of 

social and labour policy has met with deep-seated political objections. Since social policies have 

contributed to a sense of identity, community and democratic legitimacy that underpins European 

nation-states, national administrators and legislators have been reluctant towards the transfer of 

regulatory and redistributive capacities in the social domain. To navigate this policy minefield 

and strike the difficult balance between diverse interests and institutional commitments, various 

academics, officials and politicians – notably including Jacques Delors – have proposed to put 

the principle of subsidiarity front and centre in the debate on EU social policy and law. 

 But in how far has subsidiarity been able to fulfil its promise as an effective organizing 
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principle for social policies in the EU, propelling and braking their (de-)centralization when and 

where needed? As illustrated above, usage of the subsidiarity principle in recent policy debates 

has scarcely exceeded that of a convenient rhetorical instrument, whose analytical content is at 

the very least equivocal. On one side, the Commission invokes it to justify legislative initiatives 

by reference to objectives that – given their premise of legal uniformity – can only be effectively 

achieved through supranational intervention in the first place. In response, sceptics of EU social 

regulation appeal to the same principle to legitimize their opposition to such measures, asserting 

the disproportionality of the latter or the national prerogative over social rights and labour law. 

 Is there anything to be salvaged from the conceptual remains of subsidiarity once we 

write off its technocratic and sovereigntist manifestations? Bartl argues that a more democratic 

concept of subsidiarity could help address the social and democratic deficit of EU governance.120 

This demands an explicit recognition that ‘[d]efining at what level a task is better accomplished 

is primarily a political problem,’ as Dehousse put it.121 No longer would it be needed to search 

for functional, ‘objective’ grounds that tell us whether the EU should act in a matter, obviating 

the need to ‘proceduralize’ subsidiarity via legal or bureaucratic mechanisms. Such questions 

must rather be resolved through public debate, in particular in the salient domain of social policy. 

In this light, Bartl writes, democratic subsidiarity ‘may become a forum’ to broaden and deepen 

EU debates, i.e. to ‘re-politicise the “forgotten” normative concerns as well as the numerous 

“assumptions” which have taken the place of a political debate on societally salient matters.’122 

 At the same time, it remains unclear how much such a (re-)reading of subsidiarity would 

contribute to the ongoing debate on social Europe. This is ultimately a question of priorities: why 

must we put our argumentative eggs in the basket of subsidiarity? Given the semantic confusion 

and unproductive debates which the principle has occasioned, it appears to be a herculean task to 

reconstruct a useful yardstick out of its conceptual debris. Conversely, there are other ideas and 

approaches that have proven their value in stimulating debate on the organization of policy in a 

multilevel social Europe. One is the idea – invoked by Bartl, Scharpf and others – of democratic 
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legitimacy, which must be conceptually separated from subsidiarity. It implies asking not only 

whether the pursuit of certain policies at any level of governance reflects popular preferences 

across the Union, but also more fundamentally whether such a policy arrangement resonates with 

social norms, values and ambitions in a recognizable fashion.123 These considerations can then be 

fleshed out with normative and functional lines of reasoning about the propriety of EU action in 

specific spheres of social policy and law, e.g. as set out by Vandenbroucke and his colleagues.124  

 The less optimistic conclusion, then, is that political, academic and policy debates on 

social Europe have little to gain from the subsidiarity concept. Subsidiarity has never been up to 

the job of guiding such intricate debates, unlike what Delors foresaw when he suggested that the 

principle would enable the European Community to reconcile the supranational protection of 

social rights through law and collective agreement with the ‘full respect of existing diversities’ in 

national traditions.125 Three decades on, his expectation that it would encourage policymakers to 

strike the right balance between local, national and European involvement in the social domain 

seems to have been overly rosy. The potential of subsidiarity to offer more than an opportunistic 

defence for or against EU social policy and labour law has been overestimated. Despite attempts 

to imbue it with shared meaning, the subsidiarity principle remains little more than an empty 

shell, thrown around in a dialogue of the deaf. It is so conceptually thin that the search for a 

social Europe that is truly ‘subsidiary’ can only end in disillusionment. 
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