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Abstract

This paper suggests that the contemporary princpluman dignity in so far as it is
used as means of limiting the exercise of individteedom (in such landmark cases as
the dwarf-throwing ones, as well as when used agagnostitution, certain sexual
conducts or the right to refuse medical treatmentlogs not have much to do with the
human dignity principle that was consecrated aW8NIl. Rather, it shares many a
resemblance with the ancient conceptighitas for it has the same function (ground
obligations —and not rights), structure (obligatotowards oneself) and regime
(inalienability). The bondage between contemporamyg ancient dignity is a crucial
one, for it implies that the ‘foundation of humaghts’ paradigm, very common to
post-WWII usages of human dignity, can no longeveeas a justification for the
human dignity principle.
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A Human Dignitas?
The Contemporary Principle of Human Dignity asa
Mere Reappraisal of an Ancient Legal Concept

Stéphanie Hennette-Vauchez

The concept of human dignity is a two-edged swdrdorse, “the content of its central
core is not clear, making it an uncertain gufdiat “has failed to assist in providing a
principled basis for decision-makirfy’Although this may be due to its being invoked
“as a kind of ultimate article of faith rather thas a principle open to rational debate”,
thus typically functioning “as a ‘conversation gpep”*, there is strong suspicion in
contemporary legal thought that the human dignitggiple (HDP) conveys politically
conservative and theoretically naturalist stan¢edeed, it is argued that since “the
notion of dignity can easily become a screen behihith paternalism or moralism are
elevated above freedom in legal decision-makintfit] is often appealed to by those
who seek to prevent chane’Conversely, strong evidence supports the view tha
Western law’s recently massive infatuation with Hi®@P does not owe so much to its
intrinsic qualities (either symbolic or instrumelpias it does to a scholarly enterprise of
promotion of the principle, seized as a consengetor (who opposes human dignity?)
for operating a non-consensual moves (reinvigogative idea that natural law, in the
clothes of human dignity, is the ultimate foundatiof legal orders) It would be
possible to stretch at significant length this d¢istriticisms aimed at the HDP (HDP) in
recent legal scholarship; but the point is cleaealy: it is a highly controversial and
quite unsatisfactory principle.

! D. Beyleveld, R. Brownsword, Human Dignity in Bibics and Biolaw, (Oxford : Oxford University
Press, 2001), 25.

2 D. Feldman, ‘Human Dignity as a Legal Value —P&r(2000) Public Law, 61, 75.

% C. McCrudden, ‘Human Dignity’, Working Paper 10080 April 2006, University of Oxford Faculty of

Law Legal Studies Research Paper Series (downltadab http:/papers.ssrn.com/Abstract=899687 as
of Nov. 6th, 2007).

D. Birnbacher, ‘Ambiguities in the ConceptMEnschenwirdein K. Bayertz ed., Sanctity of Life and
Human Dignity (Dordrecht : Kluwer Academic Publis§el1996), 107.

® D. Feldman ‘Human Dignity as a Legal Value —Partli999) Public Law, 682, 697.

® H. Kuhse, ‘Is There a Tension Between Autonomy &ignity?’, in P. Kemp, J. Rendtorff, eds,

Bioethics & Biolaw, vol. ii, Four Ethical Principde(Copenhagen: Rhodos International Science and
Art Publishers, 2000), 61.

S. Hennette-Vauchez, ‘When ambivalent principlesvail. Leads to explaining Western legal orders’
infatuation with the HDP’, (2007) Legal Ethics, v&D, No2, 193.
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How, then, is one supposed to account for its semelous apotheosis in Western legal
orders —and beyond. Indeed, it is impossible totimerthe HDP today without insisting
on the wideness of its consecration. Internatiaeaienants, universabnd regionaf,
old* and neW, generdf and specifit, soft and hard... almost all refer to the HDP.
The Constitutions that refer to the principle atgoanumerou® -and their number
increases at an accelerated pace as a number degalwrders are foundEdon the
debris of dictatorshig& Even in countries in which the principle origiyaseemed to
be rather marginal —such as, for example, the dniate¥- it is gaining in
importanc&’. Not to mention the fact that it has been inferled a number of

Among other examples: United Nations Charter, mpida : “We the peoples of the United Nations
determined to save succeeding generations fronsdbarge of war, which twice in our lifetime has
brought untold sorrow to mankind, and to reaffimitt in fundamental human rights, in the dignitgan

worth of the human person...”. Also, Universal Deataon of Human Rights, art. 1: “All human

beings are born free and equal in dignity and sight

10See the African Charter on Human and Peoples’ tRigh 1981, whose art. 5 proclaims that ‘every
individual shall have the rights to the respectta dignity inherent in a human being’, or the Arab
Charter on Human Rights of 1997, whose preambkrseb the Arab nations’ belief in human dignity.

1 See the UN Declaration on the Elimination of aiiiis of Racial Discrimination of 1963, for example.
2 5ee the EU Charter of Fundamental Rights of 2000.

13 Such as the International Covenant on Civil aniitiBal Rights (1966) and the International Covenan
on Economic, Social and Cultural Rights (1966), vidudh say that the rights they proclaim “derive
from the inherent dignity of the human person”.

4 Such as the Convention for the Protection of HuRéghts and Dignity of the Human Being with
Regard to the Application of Biology and Medicii®97), or the UNESCO Declaration on the Human
Genome and Human Rights (1997).

!5 Directive 98/44/EC of 6 July 1998 on the LegaltBction of Biotechnological Inventions, recital 16:
“patent law must be applied so as to respect theddmental principles safeguarding the dignity and
integrity of the person”.

181t is not possible here to list all the Constitms that refer to the HDP; let us only mention they as
varied as those of Afghanistan (2003), Madagask@8§), Brazil (1988)...

Y Typically in this respect, see the 1949 Germari®aaw; or the 1947 Japanese Constitution whose art
24 states that in “manners pertaining to marriagd the family, laws shall be enacted from the
standpoint of individual dignity and essential dguaf the sexes”.

8 This was successively true of Greece (1975), Balt(1976), and Spain (1978), but the phenomenon
has been multiplied by numerous factors since alieof the Berlin wall and the refoundation of many
Eastern European legal orders: the HDP is mentiametbst of the corresponding constitutional texts;
see for a monograph on the Hungarian case C. Duprgorting the Law in Post-Communist
Transitions. The Hungarian Constitutional Court #mel Right to Human Dignity (Oxford: Hart, 2003).
As D. Feldman (above n 5, 696) puts it: “It is antoon feature of new constitutions in States which
are trying to shake off a legacy of disregard Far human dignity of some, at least, of its citiZefitie
South African example is also very interesting liis trespect, since the HDP is assigned a very
important role and serves as en emblem of the brgalp with the apartheid. On this specific example
see A. Chaskalson, ‘Human Dignity as a Foundatidadie of our Constitutional Order’, (2000) 16 S.
African Journal on Human Rights, 193.

90n the paucity of references to human dignityeicent American law, see J. Paust, ‘Human Dignity as
A Constitutional Right: A Jurisprudentially Basedquiry Into Criteria and Content’, (1984) 27
Howard Law Journal, 145.

2 Recent Supreme Court decisions have interestingige strong references to the HDP, in order to
strike down a Texan law prohibiting sodormyagrence v. Texa§39 US 558 (2003)), or to establish
that capital punishment was a violation of the Eigmendment when applied to minoRoper v.
Simmons125 US 1183 (2005)) or the mentally retardatkins v. Virginia 536 US 304 (2002)).

2 EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez



A Human Dignitas? The Contemporary Principle of FumnbDignity

constitutional courts even in cases in which it wasexplicitly written in the text of the
Constitutions. This occurred for instance in Frahemd Polantf. These quantitative
aspects are only strengthened by qualitative afgrecs of the HDP. “Underpinning
what one might call legal humanisfi’it is said to be not only a fundamental right in
itself, but also the basis of all fundamental righind sometimes even the founding
value of legal orders altogeti2rTo put it shortly: “if we were looking for one mse

to captur(ZaGthe last fifty years of European legsiidny... we might call it the high era of
‘dignity™ <",

Arguably, the HDP’s apotheosis owes much to itsreungsion, for nowhere is it
precisely defined. The lack of fixed unquestionatmeaning of the HDP has indeed
significantly contributed to its generalized consgion, every other legislator, judge or
political assembly in all likelihood taking advagéaof the possibilities it offers of
speaking a common language without being consulai a common meaning.
However, generalization must not be mistaken foifoamization; and to this day,
“there is little common understanding of what digrniequires across jurisdictiorfs”
Many authors agree on this point.

They do not, however, agree on the different megmithe HDP can be assigned. For
some, dignity mostly derives from the ancient lggattection of honor and reputatf8n

L See Conseil Constitutionnel, decision 94-343-344RT July 1994 (available at: http://www.conseil-
constitutionnel.fr, last visited nov"@007).

22B. Lewaszkiewicz-Petrykowska, ‘Rapport Polonais’,Commission Européenne pour la Démocratie
par le Droit, Le Principe du Respect de la Digrig la Personne Humaine, (Strasbourg: Ed. Du
Conseil de I'Europe, 1999), 15.

22D, Feldman, above n 5, 682.

24 See the explanatory report of tReaesidiumof the Convention that authored the EU Charter of
Fundamental Rights.

5 See the way this is expressed by the Federal dtimial Court of Germany, who sees in the HDP the
“highest value of the constitutional ordetife Imprisonment Casef 1977, 45BVerfGE 187) and
judges that “the Basic Law erected a value-oriemeter that limits public authority’Hlfes caseof
1957: 6BVerfGE 32), “this value system, which centers upon thgnity of the human personality
developing freely within the community, must be ked upon as fundamental constitutional decision
affecting all spheres of law'L(ith caseof 1958, 7BVerfGE198). English versions of these decisions in
D. Kommers, The Constitutional Jurisprudence of Hexleral Republic of Germany (Durham &
London: Duke University Press, 1997), 305, 315 388l But this is true also elsewhere, see section 1
of the 1996 Constitution of South Africa: “The Réfia of South Africa is one, sovereign, democratic
statefounded on the following values: a) human dignityemphasis addédart. 1 of the amended
1976 Constitution of Portugal: “Portugal is a s@ign Republicbased on the dignitgf the human
person..."[emphasis addgdNot to mention that the same discourse is helldeitan a necessarily less
authoritative manner- by scholars engaged in thigeapromotion of the principle. For an analysis of
French legal scholarship in this respect, see Car@i S. Hennette-Vauchez, eds, La Dignité de la
Personne Humaine. Recherche sur un Processus idécidation (Paris: Presses Universitaires de
France, 2005).

26 3.Q.Whitman, ‘On Nazi Honor and New European Oignin C. Joerges, N.S. Ghaleigh, eds, Darker
Legacies of Law in Europe. The Shadow of Natioradi&lism and Fascism over Europe and its Legal
Traditions (Oxford: Hart Publishing, 2003), 243.

27 C. McCrudden, above n 3, 21.

8 See notably the important works of J.Q. Whitmanhsas: ‘Enforcing Civility and Respect: Three
Societies’, (1999-2000) 109 Yale Law Journal, 127%e two Western Conceptions of Privacy :
Dignity versus Liberty’, (2003-2004) Yale Law Joafn ‘On Nazi honor and New European Dignity’,

EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez 3
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whereas for others, that aspect of the princigiesealogy is completely overlookéd
For others, dignity is the translation at law of tantian imperative according to which
human beings must never be treated solely as mieanalways as entfs Furthermore,
the HDP can be assigned two main meanings: “diggstgmpowerment” and “dignity
as constraint”; the former implies that dignityisnttion is mostly to grant individual
rights and is closely connected to the conceptutdreomy, whereas the latter reduces
dignity’s function to limiting rights in the namd social values and is linked mostly to
the idea of duties and obligations of the individiaThe HDP can also be said to
operate at three levels: “the dignity attachinghwhole human species ; the dignity of
groups within the human species ; and the dignftyhaman individuals®. Finally,
other tentative taxonomies are even looser, ah@vide ranges of meanings attached to
the principle, from “another way of expressing itiea of human rights” to “a right or
obligation[in itself]”, a “justification for limiting the protection afights or obligations,
similar to a public order or public morals exceptfb.. Certainly other classifications
could be mentioned here: the quest for a substadiinition of the HDP may well be
said to be potentially endless.

In contrast, greater unanimity features the answersare given to the question of the
HDP’s origins. Indeed, when explaining where the HBctually comes from, legal
scholarship usually answers that it appeared iwtiee of the Second World War, as a
result of the internationdl and nation&F legal communities’ desire to solemnly
condemn the atrocities committed within and asidenfthe conflict, as well as to

restore their attachment and faith in human¥in@herefore, the HDP is commonly
presented as the foundation of the very idea ofarurights. The aim of this paper is to
guestion this narrative, in that such a focus ost{dWII dignity overlooks two

significant evolutions of the legal understandifidnoman dignity that have taken place
since then. First, there has been a critical erdrapat of the HDP’s obligations-

grounding function, to the detriment of its rightsnding one. Second, the
contemporary version of the HDP strongly echoesdifferent respects, the ancient
dignitasprinciple —and this also needs to be reflectechupbese, in a nutshell, are the

above n 25; and Harsh Justice. Criminal Punishraadtthe Widening Divide Between America and
Europe (Oxford: Oxford University Press, 2003).

29 See notably D. Beyleveld, R. Brownsword (2001)p\an 1 who only browse the ancient version of
the concept in their developments referring to ‘dignity of the nobles and dignified conduct’, &5
63; D. Feldman (1999, 2000), above n 2 and 5.

%0 Among many examples: C. Starck, “The Religious Bhilosophical Background of Human Dignity
and its Place in Modern Constitutions”, in D. Kretr, E. Klein, eds., The Concept of Human Dignity
in Human Rights Discourse (The Hague: Kluwer, 20QZ9.

1 D. Beyleveld, R. Brownsword, above n 1, 11-12.

32D, Feldman, above n 5, 684.

33 C. McCrudden, above n 3, 22-24.

34 United Nations Charter, Universal Declaration amtn Rights, UN Conventions of 1966...
% See, emblematically, the German (1949), Italig@%g), and Japanese (1947) constitutions.

% This indeed is the most commonly stated geneabgicesentation of the HDP. See, among many
references : D. Kretzmer, E. Klein, above n 29Malpas, N. Lickis, eds., Perspectives on Human
Dignity : A Conversation (Dordrecht: Springer, 200 G. Fletcher, ‘Human Dignity as a
Constitutional Value’, (1984) University of Westebmtario Law Review, vol. 22, 171.

4 EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez
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reasons for which it will be argued that the HDRa@sknow it today is an heir to pre-
moderndignitasmore than it is to post WWII dignit{:

To be sure, it may seem rather counter-intuitivedmparedignitasand dignity of the
human person —let alone to assert the existen@nypfkind of genealogical bondage
between the two. One would need only to glance kaegal Dictionary® to see how
tenuous the link, for whereas human dignity is gelhe associated with equality (for
precisely its main feature is that it is bestowegiadly upon men and women), the
concept ofdignitas essentially and contrarily refers to that of inady. Indeed,
dignitas necessarily indicates the existence of a hierarthig an element of social
distinction. Furthermoregignitasis not specifically human: institutions, the Sgatis
emblem&’.... may well be dignified in that sense. This is fieason for which the
concept of dignitas most often remains ignored by scholarship relating the
contemporary HDP. As David Feldman puts it: « ing human dignity of the sort
which could conceivably be treated, in a sane waakl a fundamental value or as
capable of generating a fundamental constituticigat »*°. However, | wish to reverse
the picture, and consider from the outset of tllipgr as a general hypothesis that it is
heuristically very fruitful to consider that theisea strong genealogical link between the
ancient legaldignitas principle, and the contemporary ‘dignity of thentan person’
one.

The stakes of such endeavor are high, for whattimately challenged here is the
legitimization device the HDP rests upon. Prinagpleardly appear unaccompanied;
utterances are always connoted. In the particase,cwhat the HDP is generally said to
come along with is no less than the entire humghtsi philosophy grounded on the
necessary respect for all humanity as it has beetiggmed in many a legal tool after
the second world conflict. However, if the hypoikesccording to which the
contemporary version of the HDP (e.g. “dignity loé thuman person”) actually has only
little to do with the 1945 one (e.g. “equal digfijtis verified, then the entire process of
justification and promotion it has undergone wounkkd to be started all over again
from scratch. Indeed, one would then need to censidat the politico-axiological
(positive) connotation of the HDP-as-a-reactiorN@ei-horrors can not longer serve as
a legitimizing ground. It should then be acknowlkedighat whereas the HDP has often
been coined as the humanist and universal foundatichuman right"§, in fact it is

3" For the identification of three competing meaninfs legal principle of dignitydignitas post-WWII
dignity and contemporary dignity), see C. GirardH8nnette-Vauchez, above n 24.

% See for example: Black’s Law Dictionary'(&8d., Thomson/West, 2004), 488: “Dignity: 1. Thatstof
being noble; the state of being dignified 2. Anvated title or position 3. A person holding an eled
title; a dignitary 4. A right to hold a title of biity which may be hereditary or for life”.

39 American law for example is familiar with notiosach as the dignity of the State, of the flag,hef t
coat of arms... Generally speaking, as far as nonamumsages of the HDP are concerned, see J.
Resnik, J. Chi-hye Suk, (2002-2003) ‘Adding Insgtinjury : Questioning the Role of Dignity on
Conceptions of Sovereignty’, Stanford Law Review, 65, 1921.

4D, Feldman, (1999) ‘Human Dignity As a Legal Val@art I', Public Law, 682. above n 5.

“Lt is impossible to list all the works according which the HDP serves as a foundation for human
rights: they are way too numerous. Besides a nurobeeferences cited here (and see in particular
those cited above, n 35), one can wish to keepitl that such a narrative has become actual law. Th
European Charter of Fundamental Rights is indeedrapanied by a document entitled ‘Explanations
relating to the complete text of the Charter’, whiwotably reads page 15: “The dignity of the human
person is not only a fundamental right in itselt lbonstitutes the real basis of fundamental rights”

EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez 5



Stéphanie Hennette-Vauchez

more accurately described as the application of oatimgent and inegalitarian
organizational principle to the social world.

Two distinct argumentative lines will be followedre for justifying this tentative
matching betweedignitasand dignity of the human person. A first theorticne will
aim at demonstrating that the very contemporareptoon of the HDP is not alien to
the notion of status —which throws a first bridgiement in direction of ancient
dignitas.| believe this can be said irrespective of the that whereas anciedignitas
referred to statuses in that they were eitBecial or professional(magistrates,
clergymen...); it is with the much widéluman statushat contemporary dignity can be
associated. For indeed, it can be contended that wemtter of fact, the HDP does
construct humanity as a status (Part I). A secorate technical register will then lead
to suggesting that ancierdtignitas and contemporary dignity share very similar
functions (ground obligations), structure (grounbligations towards oneself) and
regime (inalienability) (Part II).

l. From Social Status to Humanity as a Status: Castancy of Dignitas/y

Albeit counter-intuitive and thus frequently misgedi or even silenced, the idea of a
genealogical bondage betweatignitas and dignity of the human person has
nonetheless been argued before, notably by Jama&H@man. In several workg,
Whitman suggests that the commonly told story efHHDP coming to existence in the
wake of WWII is erroneous. According to him, thenpiple’s historical origins are to
be found in the old legal norms of honor. He exmaihat throughout the centuries,
honor-protection mechanisms were gradually extended everyone and that
subsequently, the protection afforded to the layman elevated to the level of the one
only upper classes of society had initially enjdfedwhat he calls a “leveling up
process*. The result of such a process would contempordmdyillustrated by the
contemporary dignity principle.

The present article will both draw and part frors thimension of Whitman’s work. It
will draw from it in so far as it shares the asstiop according to which it is

(available at:http://ue.eu.int/uedocs/cms_data/docs/2004/4/298Bgtion%20relating%20to%20the%
20complete%20text%200f%20the%20charter.pdf lagiedsiune 6, 2008) .

2 See references above n 27. In addition to thes&satmy Whitman, | must acknowledge here that the
very idea of strong links between ancielignitas and contemporary dignity was suggested to me by
historian Anne Simonin during a conference | orgadiin 2004 on the HDP. | expect to find many
elements to support the present demonstration infdrehcoming Histoire de l'indignité nationale
(Paris: Grasset, 2008).

43J.Q. Whitman, ‘On Nazi ‘Honor' and New Europeanigbity”’, above n 25, 245-46: “Modern
‘dignity’, as wee see it in continental legal cudis, is in fact often best understood, from the
sociological point of view, as a generalizationotid norms of social honor... What has happened, in
continental Europe, is indeed fundamentally thist worms of ‘honor’, norms that applied only to
aristocrats and a few other high-status categarfepersons in the 17th and 18th centuries, have
gradually been extended to the entire population”.

4 See for instance J.Q. Whitman, ‘The Two Westerituges of Privacy’, above n 27, 1166 as well as
‘Enforcing Civility and Respect : Three Societieshiove n 27, 1387: “there is authentic egalitasiani
in European dignitary culture, bdithaf it is a high-status egalitarianism... Today, it e tdeep
ambition of European dignitary thinking to makersons high-status-equals”.

6 EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez
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heuristically most stimulating to hypothesize gdog&al continuity betweeulignitas
and dignity —and this shall be put to the test. iBuill also draw apart from Whitman'’s
insights, for if they shed a most revealing light mocesses that took place during the
18" and 19 centuries, they fail —in my view- to account fbetmassive distortions the
dignity principle has undergone during the"a@ntury. Notably, they seem to ignore
the very existence of a difference between post-WiWiman dignity and human
dignity in its yet more contemporarfin( de sieclg acception (1.). Whitman’s analyses
nonetheless constitute a decisive starting pointuidfolding the present hypothesis
according to which the contemporary version of tHBP rests on a conceptual
construction of humanity as a status (2.).

1 From Role-dignity to Human Dignity: Presenting and Assessing the Thesis of
J.Q. Whitman

Whitman explains the shift from the ancient normdionor conveyed throughout the
dignitas principle to the more contemporary understandihthe dignity principle by
the unfolding of a leveling process. He defines thiocess as one by which ancient
norms of honor have been generalized, to the gbeyt were now apply to the entire
population. According to him, “human dignity’ faverybody, as it exists at the end of
the 2" century, means definitive admissionhigh social statugor everybody*®. |
wish to part from these analyses, by suggestingttieleveling up process Whitman
describes eventually has led to the recognition prmtlamation of the common
belonging of all individuals to a common humanigther than to the admission of
everyone to high social status. In other words, r@h&hitman sees only one process
taking place and being conveyed by the semantickgoity (the leveling up process), |
believe there are valid grounds for distinguishiotjween two (extension of the scope
of norms of honor on the one hand, appearanceeoidésr that all humans have equal
and intrinsic worth on the other hand).

The idea according to which the importance of dosti@tus massively decreased as a
mode of social organization throughout thd" t@ntury seems rather unquestionable. |
do not wish to challenge Whitman’s correlative destoation that the juridical norms
of respect and honor that the matrix of ancigighitas had given birth to were then
generalized. However | do not share the idea agupitd which such a generalization
would have been brought to its full consequenaesedd, | do not agree with the idea
according to which the ancient norms of honor hlaweome applicable to everyone —
and even less do | agree with the one that theg baecome encapsulated in a principle
of dignity. If generalization did occur, the prosesever became comprehensive. | do
not think the statutory logic of the norms of honloas been subverted by its
generalization, for such generalization might héeen massive and of the utmost
importance, it has remained partial —or incompldtg.contention here is grounded on
the very fact that the statutory logic of anci€ignitas has not disappeared and still
infuses many a contemporary legal norm. The lawpuifessions, or the law of
citizenship, for example, provide with many illegions of legal norms that are
attached to specific functions and do not, by didin, apply to everyone.

%5 J.Q. Whitman, ‘On Nazi ‘Honor’ and New EuropearigBity”, above n 25, 246 (emphasis added).

EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez 7
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| also believe that this first evolution (generation albeit only partial of norms of
honor) has not precluded the parallel (but dis}iragiparition of another concept of
dignity, this one primarily conveying the idea tlsdit human beings equally belong to
humankind. One can trace back to the earl{y d@ntury many a legal norm or narrative
echoing the simple —but novel- idea according tictvithe sole quality of human being
bestows dignity upon each and every individual. d&yng so, such legal utterances
recourse to a meaning of dignity that has nothindd with the one encapsulated in the
old dignitas Whitman does not see this second movement thcuglanalyses all the
manifestations of the semantics of “dignity” asubb they were unified and does not
distinguish according to whether they have to dihwie notion of status (by definition,
unequal) or with that of equality (throughout aerehce to the notion of humanf§)
However, the distinction deserves to be made, hotadrause they both have paved the
way for different acceptions of the HDP. It may We¢ considered that this second
specifically human meaning of the dignity princip@entually consolidated in the
shape of post-WWII dignity, for it has to do withet promise of 1789 finally coming
true throughout the fBcentury —i.e. with the idea according to which nhewe rights
simply because they are human.

In French law —an example that Whitman quite hganglies upon-, this progressively
takes place at the turn of the century. The majofution that then affects civil law is
the “anthropologization of the legal category of tperson™’, an expression used to
designate the fact that finally, empirical coincide between the physical and the
juridical persons occurred. Such a coincidence wdsed only made possible by the
abolition of institutions such as slavery or cigiéath that entirely rested on the very
possibility of denying the quality of (juridical)epsons to (human) beirf§s Criminal
law went along a similar path as offenses becassedad less dependant on the rank or
functions of the victif’. In other words, in parallel to the progressivessloof

“®In fact, this distinction is often ignored. Forttnne example, one can refer to the Israeli Basiw:L
Human Dignity and Liberty of 1992, often referredl &s an example of the generalization and
juridification of the post-WWII HDP whereas it is are accurately analyzed as yet another
confirmation of the perennity of dignitaslike conception. See O. Kamir, ‘Honor and Dignity
Cultures : the Case #favodandKvod ha-Adanin Israeli Society and Law’, in D. Kretzmer, E.df,
eds, above n 29, 233: “In fact, although the combiphrasé&vod ha-adandoes connote ‘human
dignity’, the wordkavodis also the only Hebrew term for ‘honor’, ‘glorghd ‘respect’... The Basic
Law’s ‘dignity-honor-glory-respect’ is not exactilge Universal Declaration’s ‘dignity’; and at 234:
suggest that, although unacknowledged, it kaveod-honomrather than &avod-dignitythat has been a
predominant, fundamental feature of the Zionist ement and the Zionist state”

7 See notably Y. ThomasFictio Legis L'empire de la fiction romaine et ses limites riééales’, (1995)
Droits, n°21, 17; and Y. Thomas, ‘Le sujet conatesa personne’, in O. Cayla, Y. Thomas, Du dreit d
ne pas naitre. A propos de |'affaire Perruche @ &allimard, 2002), 130.

“8Indeed, it is only once slavery has been abolishatiGlasson could write that “every physical ngn
a person’["tout homme physique est une persorjnie’ Eléments de droit francais (Paris: Pedone-
Lauriel, 1884), n°20 (cited by D. Deroussin, ‘Pemses, choses, corps’, in E. Dockes, G. Lhuilies, ed
Le corps et ses représentations (Paris: Litec, 200, at 113). The great disruption caused by this
eventual coincidence between the physicial anguttidical person must not be underestimated; aiso,
must be clearly affirmed that such coincidence éither necessary nor evident. For this reason,
commonopinio iurusof the civilians of the early f9century was undisputedly closer to formula such
as: “a man and a person are not synonymous terhasili{er, Le droit civil francais suivant I'ordreud
Code (Paris, t. 1, 1830, n°166; cited by D. Deroysbid. at 101).

“t is interesting to look for example at A. Vitlirgité de droit criminel. Droit pénal special (RarEd.
Cujas, 1982), 1574) commenting on nascent law efpifless —and of defamation-, because Whitman
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importance of status, a new concept of dignity seemfind its way in the legal
discourse, founded above all on the idea that at lare equal. It is argued that these
first formulations of dignity as a synonym for etjaad intrinsic worth are the ones that
eventually consolidated and triumphed half a centater, in such utterances as: “all
human beings are born free and equal in dignity Agiats™®, “considering that...
recognition of the inherent dignity and of the dgnalienable rights of all members of
the human family is the foundation of freedom, ipestand peace in the worftt” or :
“Every individual shall have the right to the respef the dignity inherent in a human
being and to the recognition of his legal statudl fArms of exploitation and
degradation of man particularly slavery, slave dtadorture, cruel, inhuman or
degrading punishment and treatment shall be prigtit?.

It is then granted that the ancient notiond@nitas has evolved, in so far as its initial
scope, limited to the protection of the honor duedrtain persons because of their rank
and functions, did widen. However, its intrinsicdagenuine statutory (and thus
unequal) meaning has not disappeared; the artigmtass extension in scope was not
pushed to the point that it would now apply to geee under the auspices of a HDP.
Rather, the HDP is yetnotherprinciple, and is solely responsible for conveyihg
idea of the respect due to all men solely in vim@i¢heir belonging to humankind. This
conception of dignity differs significantly from ehancient one —if only because it is
egalitarian by essence. Consequently, it cannotiooimgly be said to be an heir to
ancient dignitas (despite Whitman’s contention of the contrary). tWithstanding,
Whitman’s analyses remain of utmost importance pideshe fact that they fail, in my
view, to account for the HDP as it has been comagedrin the wake of WWII, they
ironically (involuntarily) shed a most valuable Higon the even more contemporary
HDP-in de (20") siécle This is why | shall now test the hypothesis adirag to which
the most contemporary version of the HDP (the dwa¢ grounds the validity of dwarf-
throwing prohibitions®, of criminal charges against people engaging dissanasochist
sexual relationships or of drastic limitations of a patient’s right tefuse a medical
treatment) is accurately described as an heir to the olaistey conception of dignity -
dignitas

himself does so (J.Q. Whitman, ‘Enforcing Civiléynd Respect : Three Societies’, above n 27, 1358)
in order to back up his analyses that aim at detratitsy the continuous strength of the notion of
honor, even after its protection democratizes,after it becomes applicable to everyone. Yet, hdb
read the same thing in Vitu's words. Quite contrémyWhitman’s interpretation, | am under the
impression that what Vitu refers to by using theravtdignity” precisely has nothing to do with old
norms of honor (or, for that matter, withgnitag, but rather illustrates the emergence of a régica
new meaning of the concept, that of dignity inwérof the sole belonging to humankind.

*0 Universal Declaration of the Rights of Man, 10 Bexber 1948.

*1 International Covenant on Civil and Political Righl6 December 1966.

%2 African Charter on Human and People’s Rights, @¥%J1981, art. 5.

53 See Conseil d’Etat, Ass., 27 october 1996e de Morsang-sur-Org&ecueil Lebon p.372.

*ECtHR, 19 February 199¥askey, Jaggard and Brown v. R.U..

> See for example theonclusionsof the commissaire de gouvernemevt Heers in the case: Cour
Administrative d’Appel de Paris, 9 juin 1998enanayake et Donhon: (1998) Revue Frangaise de
Droit Administratif, 1231.
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2. Contemporary Human Dignity and the Renewal of a Statutory Conception of
Dignity
The confirmation of the hypothesis according to akhihe contemporary HDP would
really be but a mere reappraisal of an ancientutstgt conception of dignity
necessitates that the possibility of conceivindnaianity as a status be established. In
its ancient fashion, dignityd{gnitag was all about statuses that were awarded to peopl
according to their functions (political, religiougydicial...) or their rank (social).
Dignitass raison d'étre was to protect those statuses. Accordingly, vergyour
hypothesis implies the demonstration that the copteary HDP has a similar function;
in other words, that its aim is to protect humaiisya status.

As a matter of fact, it does seem that the conteargdegal discourse on the HDP has
precisely devoted much conceptual efforts to deyelp a statutory conception of
humanity; in other words, it does seem that hurgamais been constructed as a dignity
in the statutory sense. The commentary ofkAeand AD v. BelgiunECHR 2005 case
by a leading French scholar, Professor Muriel Fammgnaﬁ(s, is emblematic in that
respect. In this case, the European court was agag confronted with the question
whether criminal sentences decided against people lmave taken part in extremely
violent sadist-masochistic practices are to beifiedlas violations of ECHR'’s article 8.
Parting partially from its previous stance in aitaimcasé’, the Court decided that “the
right to engage in sexual relationships stems foo's right to dispose of her body, an
integral part of the notion of personal autonorfiyAs a consequence, the Court judged
that in principle criminal law shall not interfevath sexual practices, unless there are
imperious motives to the contralylt also considered that in the particular casehs
imperious motives did exist, for it stemmed frone flacts of the case that the free will
and consent of one of the participants in the murated practices had not been
respected at all tim&% This very specific aspect of the Court's moderedisoning

S ECtHR, 17 February 200%.A. et A.D. c. Belgique and commentary by M. Fabre-Magnan, “Le
sadisme n’est pas un droit de 'homme”, (2005) Rédbdalloz, 2973.

*"ECtHR, 19 February 199Taskey, Jaggard and Brown v. U.K1 this decision, §36 indicated that a
given activity does not necessarily fall under pinetection of article 8 for the sole reason thaakes
place behind closed doors. For a critique, see:C@yla, “Le plaisir de la peine ou l'arbitraire
pénalisation du plaisir”, in D. Borillo, D. Locha&ds, La Liberté Sexuell@aris: PUF, 2005), 89.

°8 883 of the decision [my translation for, interegty enough the decision is available only in Frepa
the HUDOC database, which could account for themts, to my knowledge, of commentaries of the
case in English language].

%9884 of the decision: “Il en résulte que le dra@hpl ne peut, en principe, intervenir dans le domdes
pratiques sexuelles consenties qui relévent da Hobitre des individus. Il faut des lors qu'il e des
« raisons particulierement graves » pour que saiifiée, aux fins de I'article 882 de la Conventio
une ingérence des pouvoirs publics dans le dontsEa sexualité”.

0§85 of the decision: “En I'espéce, en raison denédure des faits incriminés, lingérence que
constituent les condamnations prononcées n’appaist disproportionnée. Si une personne peut
revendiquer le droit d’exercer des pratiques séaside plus librement possible, une limite qui doit
trouver application est celle du respect de lam@ale la « victime » de ces pratiques, dont I@nero
droit au libre choix quant aux modalités d’exerdileesa sexualité doit aussi étre garanti. Ceciigqupl
que les pratiques se déroulent dans des condijain@ermettent un tel respect, ce qui ne fut paate
En effet, & la lumiére notamment des éléments ustgrar la cour d’appel, il apparait que les
engagements des requérants visant a intervenir&eaimmeédiatement les pratiqgues en cause lorsque
la «victime » n'y consentait plus n'ont pas été&pectés. De surcroit, au fil du temps, toute
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ignited Fabre-Magnan'’s strong criticism of the dem. She reproaches the Court with
giving too much weight and centrality to the nosiasf autonomy and consent; rather,
she argues, the Court should have recoursed tautn@n dignity principle:

“Human dignity was at stake in the examined sauiasochistic relationships, because
it is at stake every time humanity is injured... T¢@ncept of human dignity arouse
because traditional human rights, centered onrttiwidual, his liberty, his private life,
and his autonomy, precisely were no longer sufficie The principle of dignity marks
the unity of the human genre. Throughout each iddal person, humanity can be
injured and so can all others. The emergence ofHB® is the sign that there is
something superior (transcendent) to individualsnil. No one can renounce the HDP,
obviously not for others but no more so for onesaif one can thus validly consent to
having his dignity violated. The relationship ofeowith oneself does not resort only to
the private sphere but also has to do with theipunie. We rejoin the first meaning of
the word dignity: the humanity of man resemblesatrusted office, but an office one
can not dispense himself of nor be dispensed dfjgaity that, as in its original
meaning, never die%"

Be it only from a rhetorical standpoint, one is eesarily struck by the resemblance
between such a presentation of the HDP and andignitas Such an elaboration of the
contemporary HDP echoes quite strongly what Errestit&rowicz for instance writes
about royaldignitasin his analyses of medieval political theol®gyAs a historian, he
recalls the centrality of the metaphor of the Plro@nmedieval legal commentaries of
the royaldignitas Among other examples, he refers to the mannehinh Baldus used
it: “the Phoenix represented one of the rare casegich the individual was at once
the whole existing specie® that indeed species and individual coinciffedBut the
same narrative structures contemporary legal smdtofa about dignity: in this more
recent fashion also the HDP is said to bridge tmgyethe individual and the human
species, for it is simultaneously one and multipte universal. This, in the text by
Fabre-Magnan, is expressed as follows: “The priaayb dignity marks the unity of the
human genre. Throughout each individual person,amityl can be injured and so can

organisation, tout contrdle de la situation étagtenus absents. |l y a eu une escalade de vokinc
les requérants ont eux-mémes avoué qu’ils ne savades ou elle se serait terminée”.

1 M. Fabre-Magnan, above n 55, 29788y translation from: “La dignité de la personne laime était
concernée par les pratiques sadomasochistes gédescar elle est en jeu toutes les fois qu’ibesté
atteinte a la dignité humaine... Le concept de dégd# la personne humaine est apparu parce que les
droits de 'homme traditionnels, centrés sur I'idu, sa liberté, sa vie privée, et son autonomee,
suffisaient précisément plus... Le principe de digmitarque I'unité du genre humain. A travers chaque
personne, c'est 'humanité qui peut étre atteirttedanc tous les autres. L’émergence du principe de
dignité est ainsi le signe qu'il y a quelque chqeedépasse (transcende) les volontés individuelles
Nul ne peut renoncer au principe de dignité humaingour autrui bien sdr, ni pour lui-méme : nel n
peut donc valablement consentir a ce que lui sertées des atteintes contraires a cette dighitéa
ainsi un aspect du rapport de soi & soi qui n'astde la seule sphére du privé mais qui a a veir &
sphére publique. On rejoint le premier sens du‘dighité’ : ‘'humanité de 'homme est assimilabde
une charge confiée’, mais une charge dont on nergibmi étre dispensé ni se dispenser, une dignité
gui, comme en son sens premier, ne meurt jafais”

%2 E. Kantorowicz, The King’'s Two Bodies : EssaysMadieval Political Theology (Princeton University
Press, 1957) and especially the chapignitas Non Moritur at 383.

%3 E. Kantorowicz/bid., 389[emphasis addéd
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all others®®. In other words, one can say that humanity todayes as an emblem of
the dignity principle, quite the same way the Plwedid in medieval times.
Additionally, in both its contemporary and medievarsions, the dignity principle is
featured by an essential duality, for it is alwamultaneously public and private.
Fabre-Magnan writes about contemporary dignity ttietre is an aspect of the
relationship of one with oneself that does not mesaly to the private sphere but also
has to do with the public offe whereas Kantorowicz insists thdignitas “was of a
public, and not merely private, natut2”A third strong resemblance can be found
between the two elaborations of the dignity prifeifior when contemporary dignity is
said to “never di€”, this is but yet another indication that it woble relevant to view
it as an heir to medieval royalignitas that was best described by the following
aphorism:Dignitas non moritur In other words, it can well be argued that frdms t
contemporary discourse on human dignity, it stemas thumanity itself is a dignity®,
the HDP being the legal vector of the philosophasdertion.

This little exercise in parallel reading of contergry scholarship on the HDP and

medieval conceptualizations dafignitas could be continued. However, | wish to

complement it with a more technical aspect of thmdnstration, in order to ascertain

the validity of the initial hypothesis of a stroggnealogical bondage between the two.
Therefore, my aim in the remainder of the articié ke to suggest that contemporary

HDP and anciendignitasshare similar functions, structure and regime.

%4 M. Fabre-Magnan, above n 55.
85 M. Fabre-Magnaripid.

66 E. Kantorowicz, above n 61, 384.
7M. Fabre-Magnan, above n 55

%8 E. Kant, Métaphysique des Mceurs, II, Doctrinealedrtu[trad. J. et O. MassdiiParis: Gallimard La
Pléiade, 1986), vol. 3, 758. It is worth noticiritat Kant refers to the concept of dignity not oimly
order to argue on the intrinsic worth of man, bgbaas a way of referring to certain ranks or djpeci
functions. See on this particular aspect M. J.Meg{eant’s concept of dignity and modern political
thought’, (1987) History of European Ideas, voln83, 319, at 328: “Kant uses and discusses thee ide
of the natural dignity of mankind while at the vesgme time he makes extensive use of the idea of a
dignity within established social hierarchies... Thak of these remarks on social dignity can be tbun
in Kant’s ethical writings on jurisprudence, in Tmetaphysical elements of Justi{d@97) —primarily
in the second part on ‘Public Law™. It therefore incorrect or, at least, partially wrong to mentio
Kant as a thinker of the sole dignity of man —atl of dignitaslike dignity. Similarly, it would be
worth the while to engage in a critical assessnuérthe rather common tendency of contemporary
scholarship to refer to the kantian categoricaldémtive (“So act that you use humanity, whether in
your own person or in the person of any other, gbnat the same time as an end, never merely as a
means”) in order to 1- define the substance ofdilgeity principle et 2- legally ground obligation$
the individual towards herself (cf. “in your ownrpen”). For indeed, this categorical imperative is
central to Kant's moral philosophy and depicts theign of ends which —in Kant's own
acknowledgment- is an ideal elaboration. For th@sesons, drawing normative consequences from
such utterances is, to the best, unfaithful andhéo worse contradictory with the very structure of
kantian argument. For a modest tentative demormtrtasee S. Hennette-Vauchez, ‘Kant contre
Jéhovah ? Refus de soins et dignité de la persmmeine’, (2004) Recueil Dalloz, 3154.
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. Dignitas and Dignity: Legal Morphing ®°

As is well known, the contemporary HDP has attrédcteich attention and interest on
behalf of legal scholars, judges, legislators @&ual theorists. When one looks at all the
studies that have been devoted to the subjectmé#ssive focus on substantive issues is
rather striking, for most works aim at identifyitige ‘true meaning’ of the HDP. It is
not necessary here to recall or discuss the diffedefinitions’ that have thus been
produced. Instead, | wish to underlie the fact tthespite their high numbers, such
works have not succeeded in stabilizing a meaninthe HDP that would be either
axiologically satisfying or instrumentally usefll For that reason, it is argued that it
might be interesting to operate differently andu®on what the HDBloesinstead of
what it means This renewed formal approach will lead to the aosions that the
contemporary and the ancient dignity principle shthie same functions, structures and
regime.

1 Similar Functions: Ground Legal Obligations

It is contended here that by many aspedignitas and contemporary dignity are
similarly oriented towards grounding legal obligat’™ (or prohibition$?).

This unquestionably is true as far as the contearg@rinciple of dignity of the human
person go€s. In the famous French dwarf-throwing case, the HiM® used as a
ground for prohibiting the gami® In the South African Constitutional Court’s Janda
decision of 2002, the HDP was used for upholdingrehibition to engage in
prostitutior. In other French appellate court cases, the HBrgted the prohibition

®9 Morphing can be defines as the smooth transfoomatf one image into another by computer; in a
more metaphorical manner, it refers to a processanEformation of one thing ino another.

°See S. Hennette-Vauchez, above n 7.

D. Beyleveld, R. Brownsword, above n 1, qualifye tapproach that particularly values such a
conception of dignity (dignity as contraint) asduty-led approach”.

"2 From a theoretical standpoint, obligations anchjtmitions belong to the same category, the laténdp
a negative version of the former. See in this pegtipe for example: A. Ruiz-Miguel, A.-J. Arnaud,
“Prohibition”, Dictionnaire encyclopédique de thi&oet de sociologie du droit (Paris: LGDJ, 199%, 2
edition), 482 : “La relation entre prohibition diligation est bien claire et se concrétise darsalje de
la négation : prohibition et obligation sont inteaageables moyennant la négation de la conduite don
il s’agit... En d’autres termes, une interdiction esé obligation négative”.

3 As a matter of fact, this HDP’s function of groimgi obligations is so primary that there has been a
debate in Germany as to whether the HDP could groanything else than obligations —e.g.
fundamental rights. After a while, it was finalleaded that it could; however the sole fact that th
question was asked is interesting. See on thiscaspe Walter, ‘La dignité humaine en droit
constitutionnel allemand’, in Commission européepoar la démocratie par le droit, Le principe du
respect de la dignité de la personne humaine,q&ttag: Ed. du Conseil de I'Europe, 1999), 26,8t 2

4 Conseil d’Etat, Ass., 27 oct. 1995pmmune de Morsang sur OrgRecueil Lebon p. 372.

'S Constitutional Court of South Africa, 9 oct. 20@ase CCT31/01Jordan v. the Statéavailable at:
http://lwww.constitutionalcourt.org.za/Archimagesl@DF last visited 4 June 2008) : “The very nature
of prostitution is the commodification of one’s lyodEven though we accept that prostitutes may have
few alternatives to prostitution, the dignity ofoptitutes is diminished... but by their engaging in
commercial sex work”.
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to refuse a lifesaving blood transfusion As L.-E. Pettiti has expressed it, dignity
entertains closer connections with duties than wghts: “The exercise of rights does
not necessarily reveal dignitypignity has more to do with respecting duties and
obligationg ”". Such legal usages of the HDP invariably rest lwm same mode of
reasoning. Every human being is a repository (lttan proprietorf® of a parcel of
humanity, in the name of which she may be subjetieal number of obligations that
have to do with this parcel's preservation at afies and in all places. The HDP
synthesizes all the obligations that stem fromrtege belonging to humankiffd Such
obligations are of an objective nature and theydkafl legal actors: the State, third
parties, and the individual herself (I shall retlater to this question of obligations of
the individual towards herself). In other wordsge thiDP is something like the
Grundprinzig® of legal orders that define founding prohibitioas the condition for
man'’s freedorft. In other words: “In a context of rights inflatiamd of disqualification
of duties, the principle of dignity enables to fisolutions that free us from the dead-end
in which a conception of Law made only of rightsshaken us, and to reintroduce
charges and obligations under the vocabulary addumental right$”.

Such an obligatorian approach of the HDP is typadatontemporary legal scholarship
shares many a resemblance with the one that omck i@ certain aspects, still does)
unfolded about dignity as statudignitag. There is no question that the very purpose of
statutory dignity was also to ground obligationsl @nohibitions. Anyone (thdignitas
bearer as well as any third party) who infringecbrusuch obligations was to be
sanctioned. Indeed, anyone who offendedignitas bearer was to be subjected to
whatever punishments were associated with insulafsonf>. Similarly, the bearer
herself could be degraded, condemned or even &kiiledound guilty of disrespect
towards thedignitas in her. Furthermore, this specific function of tlséatutory

®Cour administrative d’appel de Paris, 9 juin 19%&nanayake et Donhofavailable at: http:/
www.legifrance.gouv.fr/affichJuriAdmin.do?oldActisrechJuriAdmin&id Texte=CETATEXT000007
436393&fastReqld=1558200836&fastPos=9 last visitade 6, 2008).

"TL.-E. Pettiti, ‘La dignité de la personne humaiere droit européen’, in M.-L. Pavia, T. Revet, La
dignité de la personne humaine, (Paris: Economi@@9), 53, at 57 [emphasis added].

"8 Cf. the quite telling expression coined by C. lsse-Riou, (‘Servitudes, Servitude’, in B. Edelm@n,
Labrusse-Riou, eds, L’hnomme, la nature et le d(Biaris: Christian Bourgois ed., 1988), accordimg t
which the individual is “dépositaire, mais pas piégire” of human dignity.

9 As O. Cayla puts it: “[les] droits de I'numanitésont précisément opposables aux individus lesquels
sont assujettis a debligationsenvers cette humanité qui les transcende”, indtat de se plaindre.
Analyse du cas (et de I'anti-cas) Perruche’, irC@yla, Y. Thomas, Du droit de ne pas naitre. A psop
de I'affaire Perruche, above n 46, at 48.

891 allow myself this formula in order to echo M.kfa-Magnan’s analogy between the HDP and the
kelsenian hypothetico-deductié&rundnorm See her; ‘La dignité en droit: un axiome’, (20RBvue
Interdisciplinaire d’Etudes Juridiques, 1 at 10d atn 89 at 29.

81 This is what A. Supiot calls “law’s dogmatic fuimt”, which he defines as one of “interposition"dan
“prohibition”; see Homo Juridicus. Essai sur ladtan anthropologique du droit, (Paris: Seuil, 2005
at 82.

82 M. Fabre-Magnan, ‘La dignité en droit: un axiomabove n 79, at 14 (souligné par nous).

8 See in Roman law, thactio iniurarium as well as, later on, the legal mechanisms inteénme
compensate for insult that have notably been amdlylzy J.Q.Whitman, ‘Enforcing Civility and
Respect : Three Societies’, above n 27

8 C.R. Miguel, ‘Human Dignity: History of an Idealahrbuch des Offentlichen Regh902, vol. 50,
281.

14 EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez



A Human Dignitas? The Contemporary Principle of FumnbDignity

conception of dignity has not disappeared to thay, das demonstrate the law of
citizenship or the law of professions that remaighly permeated by the concept of
dignitas

Historically, the very concept of citizenship dréwom the notions of status and
dignita®. In France for example, it is well-known that tfeolutionary ambition to
abolish all privileges (including the dignities wdte) failed in parting completely with
dignitas inner logic, as the rapid restoration of the idistion between active and
passive citizens exemplifies, as well as other Fssous illustrations of the post-
revolutionary remnants afignitassuch as the creation by the 1791 Penal Code of the
“civic degradation” sentence. At the time, the reamtence was justified by reference to
a statutory conception of dignity; one of its prdere before the National Assembly
argued that “the degraded man is not dignified gholor being a French citizen; he
must loose all his rights. This sentence belongse® countries in which the honor of
being a citizen his still held to be of importaniteThe civic degradations ceremonies
certainly were cruel and humiliating —much in ahias that would lead us to say they
are contrary to human dignity in its contemporasgpse. However, it is crucial to keep
in mind the fact that they aimed at the citizen enttran at the man behind it. The sole
fact that such degradation could come to and end faus, the status of citizen be
retrieved) demonstrates this crucial asfleativic degradation as a penalty targeted
statutorydignity and nohumandignity.

Such a conception of citizenship as a dignity spisicle of being withdrawn as a means
of sanction in the case of the bearer’'s undignifiedduct did not disappear after the
Revolution; it even has several quite contempordistrations. The republican
ordinance of August 26, 1944 created the “crimeadfonal indignity” intended to serve
as punishment for those who had collaborated wighGerman enenf§. Closer to our
times still, numerous are the countries in whichtemporary law of nationality and of

8 “Roman public life is in good measure a tensedfisgrar between theignitasof the great man and the
libertas of the small man, the former exercised throughais@si-monarchical authority of great public
offices and the latter through the legal protedtiafforded private citizens in the courts”: D. Buett,
‘Ancient Citizenship and lts Inheritors’, in E.Fsith, B.S. Tuner, Handbook of Citizenship Studies
(London: Sage, 2002), 96. See also D. Heater, \igh@ttizenship? (Cambridge: Polity Press, 1999),
85: “For long in the classical world citizenship sva status to be coveted, a privilege to be prized,
therefore the possession of a worthy elite... If thenour [of citizenship was diluted, it was
meaningless. For those who have earned it, itsiailwas an insult”. Finally, read: “On distinguait
Rome dans la personne du citoyen deux élémentsipat c’est & dire la personnalité capable d'étre
citoyen actif ou passif d’'un droit etelkistimatiq c’'est a dire I’honorabilité... Leaput la personnalité
juridique suffit pour permettre I'exercice de toles droits civils, mais pour I'exercice des droits
politiques, il faut quelque chose de plus que fgac@é civile, il faut lexistimatid : H. Michel, Cours
de droit romain, (Paris: manuscript, 1875-1879)ectiby A. Simonin, ‘Etre non-citoyen sous la
Révolution Francaise. Comment un sujet de droid mas droits’, in R. Monnier, ed, Citoyens et
Citoyenneté sous la Révolution Franca{§aris: Sté des études robespierristes, 2006),:2896.

8 Adrien Duport, cited by par A. Simonin, ‘La digaitde la personne humaine n'est pas une idée
révolutionnaire’, in C. Girard, S. Hennette-Vauchka dignité de la personne humaine. Recherche sur
un processus de juridicisation, above n 24, 31(pfesis added).

87 A. Simonin, lbid..

8 A. Simonin, ‘De l'indignité nationale a I'atteinéela dignité nationale: a-t-on jugé le bon crimé?'s.
Boulouque, P. Girard, Traitres et Trahisons. Guermaginaires Sociaux et Constructions Politiques,
(Paris: Seli Arslan, 2007), 90. Concretely, thosewvicted of this new crime lost their civil and picial
rights, were excluded from a number of professians, could be subjected to specific taxes.
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citizenship remains inspired by the model of a ighat can, by hypothesis, be
withdrawn. Regardless of the fact that, throughmoost of Europe, the most common
cause of loss of nationality is the voluntary asijign of anothé¥, it nonetheless
remains true that the naturalized are generallyldpg more exposed than others to
such a possibility, especially in the case theylmaronvicted of not respecting certain
behavioral standards (which takes us back to themaf honor}°. Congruent in this
respect is D. Fassin and S. Mazouz’s analysis efFlench naturalization process, for
they insist on the centrality of the concepts agrity’ and ‘honor’: candidates must
prove they are dignified enough for being elevatedrench nationaliff. Therefore,
the notions ofdignitas of status —and the corresponding obligations{fardérom alien
to the contemporary construction of citizenshiphea, they still produce visible effects.

The law of professions too remains a contempo@yd ofdignitaslike manifestations

of the dignity principle. The links betweelignitasand the law of professions are both
ancient and well-documented. During the Roman Emphie magistrature was above
all considered to be an hofigrand it still was the case during the middle Adesnly
because of the irradiating effect of the royal dignt was said to be deriving its
authority and legitimacy frofl. Up to the present days, in most countries, the
magistrature is still in part defined as an offieee must be dignified enough for
exercising, and any breach of the correspondingyatibns may result in professional
sanction¥’. Moreover, such logic is not specific to the judioffices, for many other
professions, legdl and not (physicians...); derive from it as well —tmimention most

89 Cf. D. Lochak, ‘Le droit & I'épreuve des bonnes umse Puissance et Impuissance de la norme
juridique’, in J. Chevallier, ed,es bonnes maeyréaris: PUF/CURAPP, 1994), 15, at 28: “A défaut
de pouvoir rejeter hors de la collectivité natienkds Francgais qui ont de mauvaises moeurs, du moins
s’efforce-t-on de n'admettre en son sein les perssrde nationalité étrangere que si elles en sont
dignes”.

0R. Baubock et al., Acquisition and Loss of Natiitya Policies and Trends in European Countries,
(Amsterdam: Amsterdam University Press, 2006), Wl.See notably the example of a Belgian
legislative proposal cited at 100 (n. 46) that alméwithdrawing nationality in case of “fraud aide
declarations”; or the idea according to which, adog to Irish law, “a lack of faithfulness and &ty
to the State” remains a grounds for withdrawalationality for the naturalized (at 315).

°1D. Fassin, S. Mazouz, ‘Qu'est-ce que devenir fai@ La naturalisation comme rite d'institution’,
(2007) 48 Revue francaise de sociologie, n°4, @2330.

92 See: “Honor fonod : The dignity and privileges attached to the powofea magistrate, both in Rome
and municipalities ; hence the reverence, condigderalue to him lfjonorem debere, tribuereHonor
is frequently synonymous witmagistratus When both terms occur togetheragistratusrefers to the
power and its exercise, whereas honor covers thaitgj rank and privileges connected with a
magistracy. Honor was extended later to any hoiconifosition occupied by a person in a
municipality”, in A. Berger, Encyclopedic Dictionaof Roman Law, (The American Philosophical
Society: 1953), 488. See alBo 1.2.2.10 :honorarium dicitur quo dab honore praetoris venecaéed
by J.A.C. Thomas, Textbook of Roman Law, (Amsterdblorth Holland Publishing Co, 1976), 35.

9 As Kantorowicz recalls: “[the presidents of Paréat) represent the King's person or the doing of
Justice, which is the principal member of his Croamd by which he reigns and has sovereignty”;
above n 61, 415.

% See for example French Ordinance n°58-1270 of &®mhber 1958 article 43: “any breach of the
duties linked to [a judge’s] status, to honor, dottulness or dignity, constitutes a disciplinaaylf”
[my translation].

% A. Tyrell, Z. Yacub, The legal professions in thew Europe, (London: Cavendish Publishing, 1996,
2" ed.), notably at 84, 186, 225, and 289 for exammleawn from the Belgian, Greek, Italian,
Portuguese law of professions.
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systems of civil servicd In any case, such contemporary remnants of stgtdignity
are strong enough for a statistical analysis oicjatiusages of the concept of dignity in
French law to have revealed that a critical praporiof them (49.8%) actually are
references talignitaslike dignity, and not human dignity Such numbers place the
assertion according to which statutory dignity (e¢hie one that essentially grounds
obligations) still is quite strong well beyond tlyeestion. Yet, if in such case, the
tentative investigation into genealogical links vie¢n ancient dignitas and
contemporary dignity gains in relevance, for if ftbemer remains more vigorous than is
generally held, the idea according to which it vdbwalctually inform or influence
contemporary usages of the HDP becomes more plauddss counter-intuitive.

2. Similar Structures: Ground Obligations Towards Oneself

Beyond the fact that they share similar functionsthat they both serve to ground
obligations, ancient and contemporary dignity alsare similar structures for they both
serve as a justification for a very specific tydeobligations that otherwise rests on
rather uncertain theoretical grounds, that is alians towards oneself. Indeed, there is
a particular magic to the conceptdifnitas that has to do with its capacity to ground
obligations that can be opposed not only to thimtips, but also —and quite
remarkably- to thelignitasbearer herself. To be sure, there is an elemeattifice in
such a construction, for it rests on the fiction thie bearer's two bodies (in
Kantorowicz's words): one by virtue of which she ssbjected to a number of
obligations, and the other in virtue of which skedignified. In other words, whereas
the obligations that stem fromlignitas may appear to be obligations the bearer has
towards herself, what they really aim at is thecfion, the office in her: they are linked
to the office and not to the person.

Let us illustrate these analyses by a number ofgles drawn from the law of insult
and defamation as it applies to repositories oflipubterests and offices. It is easily
shown that the corresponding legal rules are irgdrid protect the offices more than
the persons. Were a public official to be insultegublic, she would be in a position to
invoke the protection of a number of specific legaés that apply to the particular case
because of the office she is in charg€.dBut such protection becomes unavailable to
her the very minute she is divested from the pubfitce that granted her a form of
dignitas only “regular” legal protection remains, the dhat everyone enjoys. This is

%7, Ziller, Egalité et Mérite. L'’Accés a la FongtidPublique dans les Etats de la Communauté
Européenne, (Bruxelles: Bruylant, 1988) and thengxtas cited at 290: “les fonctionnaires doivent,
dans le service comme dans leur vie privée, étaigrce qui pourrait porter atteinte a la confiadoe
public ou compromettre I'honneur ou la dignité dark functions” (arrété royal belge portant leigtat
des agents de I'Etat, 2 octobre 1937) ; or at 3Q%:fonctionnaire doit, dans et hors ses fonctjons
éviter tout ce qui altérerait la dignité de sescfmms ou sa capacité a les exercer, susciteraitdsde
ou compromettrait les intéréts publics” (statutég@hluxembourgeois des fonctionnaires de I'Eit, |
du 16 avril 1979).

%7 See notably C. Girard, S. Hennette-Vauchez, ahd®4, at 107, at 114.

% See for example article 433-5 of the French Pende: “Constituent un outrage puni de 7.500 euros
d'amende les paroles, gestes ou menaces, les @critsages de toute nature non rendus publics ou
l'envoi d'objets quelconques adressés a une perscmrgée d'une mission de service public, dans
I'exercice ou a l'occasion de I'exercice de saionis®&t de nature a porter atteinte a sa dignité@uwu
respect dd a la fonction dont elle est investie”.

EUI WP LAW 2008/18 © Stéphanie Hennette-Vauchez 17



Stéphanie Hennette-Vauchez

the reason for which the compensation linked toitheies caused by the taking and
publishing of photographs of both former presidént Mitterrand® and préfet C.
Erignac¢® only some minutes after their deaths was awardezbmmoregal grounds.

In the Mitterrand case, the judge ruled that higsheight to the protection of private
life had been violated. In the Erignac one, it dedithat human dignity (that is, dignity
as it applies to all, and not statutory dignityki to Erignac’s office as a préfet) as a
limit to freedom of expression had been misjuddadother words, the very moment
public officials die, the only (legal) protectiomat remains applicable is the one
awarded to the (lay)person; but the ones thatiaked to the public office no longer
operate, for the function as it never dies, no érgincides with the deceased person.

This particular ability of thelignitasconcept of dignity to ground obligations towards
oneself (or, more accurately, towards the statdsem is all the more interesting from a
strategic point of vieW" that it corresponds to a normative aim of manyarwter of
the contemporary principle of dignity that it ishetwise difficult to theoretically
ground®. Numerous and diverse are the works of politicad &gal philosophy that
identify ‘Others’ as valid grounds for limiting @estricting the exercise of individual
rights. Less numerous are those who conceive asa@f¥ as validly performing the
same functio”®. Some theoretical works even deny the very idest tights or
obligations towards oneself exist

%9 Cour d'Appel de Paris, 2 July 1997; (1997) RecDeilloz, 596, commentary by B. Beignier.

109Cour de Cassation, 1re ch. Civile, 20 December 2(ID1) Recueil Dalloz, 885, commentary by J.-P.
Gridel.

lsee 0. Cayla, ‘Le coup d’Etat de droit’, (1998) Débat, n°100, 108, 125 : “le concept de dignité est
apparu, a ce puissant courant jusnaturaliste adémme, comme le moyen idoine... de parvenir a
réglementer d’'abord et surtout le rapport que chaguretient avec lui-méme, afin de lui interdie,
nom d’'un impératif éthique supérieur, de disposesah propre corps d’'une maniere qui, le relégaant
la qualité de chose, porte absurdement atteinta dignité de personne. De sorte qu'il soit enfin
possible de mettre un terme salutaire a la nalusidh de la souveraineté de l'individu, grace a la
médiationque le droit introduirait dans le rapport qu’iltegtient avec lui-méme, en lui imposant la
pudeur du respect de soi, c'est a dire le respedthdmanité qui est en lui, mais dont il n’est pas
propriétaire”.

1925ee generally the important works of O. Cayla apkeially above n 100, and above n 78.

193t may be insisted here on the fact that | refeehe legal and political philosophy —and not toraio
philosophy. However, | believe it would be too slenpo simply draw normative (legal) consequences
from Kant's (“So act that you use humanity, whetimeyour own person or in the person of any other,
always at the same time as an end, never merelyr@gsans”), Ricoeur’s (since “Self” is “as Another”)
or others’ moral precepts or axioms. Principlesnafral philosophy may not be “simply” transposed
from the moral to the legal field.

%%t might be added that moral philosophy of th& 2@ntury in particular has insisted on what hasibee
called the ethics of responsibility, based on tleaithat man is under a number of obligationsHer t
sole reason that he is a man. Levinas and Jonasicaothers, have argued this point. They, however,
also have been severely criticized for doing sealoly for the “absolute confusion between ethical a
juridical categories” they have favored. See G.rAgan, Remnants of Auschwitz. The Witness and the
Archive (Homo sacer lll), (New York: Zone Booksamsl. D. Heller-Roazen, [1998] 1999), 20-25.

1%This is what an author like F.C. von Savigny expess(Traité de droit romaitrad. Ch. Guenoux
(Paris: Firmin Didot, 1840), t. 1 as he expressgedripartite vision of the empirical world. Accond
to him, the individual is situated at the centertlufee concentrical circles, of which she forms the
nucleus (the original me), the second circle beiefined as ‘me prolonged by family’, and third térc
referring to the exterior world. Within this framerk Savigny argues, there is no law, no legal
relationships in the nucleus: “the primitive me..oig of reach of positive law” (at 338).
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It thus follows that the concept of dignity appetrde of immediate theoretical interest
to all those who wish to fill in what they considerbe a legal gap, that is, the absence
of a general principle that would straightforwardbrve as a ground for defining legal
obligations of the individual towards herself. Tipigrticular aspect most likely can be
seen as a critical element of the HDP’s recentesgcm Western legal orders and their
quite massive infatuation with it.

3. Similar Regimes: | nalienability

Finally, similarities in the legal regime that issaciated with the dignity principle in
both its ancientdignitag and contemporary fashions must be added to teeiqus
functional and structural ones. Indeed, both vessiof the dignity principle seem to
heavily rely on the concept of inalienability whigrcomes to their legal regime. Then
again, theoretical stakes are high on this padicidsue, for the question of human
dignity’s inalienability re-opens the wider one mghts waivers in general. Yet it is
well-known that the question of waiving rights ishaghly difficult one. It must be
admitted that it is somewhat disturbing to envistge configuration in which a given
individual behaves in a way that is exactly oppositthe one that is generally expected
of her —which is the case, for instance, when she/eg fundamental rights. It can
indeed convincingly be argued that the quest aodgrtion of human rights have been
long and painstaking enough processes for one gdinately expect that their
beneficiaries wish not to renounce them!

This is probably why human rights literature someis expresses uneasiness towards
the whole issue of fundamental rights waivers, dadms it somewhat indec&fitto
reflect upon the case of the patient who refusberagn but lifesaving treatment or of
the mute convict who refuses to be defended byvgda Furthermore, this would be
the reason for which it is sometimes considered Ithenan rights (or, at least, core
human rights) are inalienable (hence they can rotamouncedj®’. The European
Court of Human Rights had initially implicitly inteled as much: in 1983, it did declare
that “admittedly, the nature of some of the rigba$eguarded by the Convention is such
as to exclude a waiver of the entitlement to exerthem*®® However, such a difficult
guestion does not satisfactorily bear blunt an@gatcal answers; and the European
Court herself never went any further down that phlibtably, she did not engage on the
terrain on which he was most expected: that of idgueg a theory according to which
those rights for which the Convention itself exeadhe possibility of derogations (e.g.
those listed under art.15) are insusceptible ofidp@raived. As a consequence, it must
be admitted that the rights protected by the ECH&y rhe waived —no particular

105ct. B. Lavaud-Legendre, Ol sont passées les banoesrs?, (Paris: Presses universitaires de France /
Le Monde, 2005), 127: “ll est choquant d'affrmgue le droit proteége la liberté d’avoir un
comportement contraire a sa propre dignité”.

97Although it would be too long to fully justify thisption here, | shall consider in the remaindethef
article that inalienability encompasses inavaliilzis well as non-renounciability.

19%ECtHR, 10 Feb. 1983Ibert et Le Compte§35; the Court cautiously went on: “but the saraenot be
said of certain other rights”.
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difference between procedural and substantial sitheting relevant from that point of
view'®®.

It thus follows that if human dignity were considdrto be a right (be it human,
fundamental...) it would be exposed it to similar lidrages. It would indeed necessarily
follow that exactly like other human rights, humaignity could be waived® It is
easily understood that such a perspective frontahtradicts an important part of the
axiological grounds on which the HDP has been fihuing in contemporary legal
thought, for indeed, a critical aspect of the iestrcontemporary legal scholars have
paid to the HDP precisely had to do with the fheit they believed it could be credibly
presented as an absolute, transcending, inalienaklematic principle. For many
authors, the major interest of the HDP is linkedtsopresumed capacity to escape the
tragic fate of all other human right§ implacably undermined —despite many efforts to
oppose it- by their alienability. This explains ttedéentlessness of the efforts undertaken
by significant trends of legal scholarship in orderconvince that the HDP is not
similar to other legal principles, that it is sg@ci The HDP is thus often said to be a

“matrix” % more than a regular legal principle; it is presenfis “absolute™?

“objective”... In other words, “it is a very uniquedal principle™** quite different

from the other regular legal principles. Some argheven go as far as refusing to

19%0n this particular aspect, see notably Ph. Frubmerenonciation aux droits et libertés. La Convemti
européenne des droits de 'homme a I'épreuve d®llanté individuelle (Bruxelles: Bruylant, 2001).
The author considers (at 439) that “un inalienatgbt would be... a right of which citizens could not
be deprived without legislative or constitutionat@endments... In other words, a right’s inalienability
would not be an imediment to its democratic modifion or even abrogation”.

1% ven Ph. Frumer, who however tries to validate higpothesis according to which human dignity
would be a ground for ascertaining fundamental teslgimalienability, recognizes that he does not
manage to satisfactorily do so. Read, for exangil819: “the current strengthening of the HDP would
a priori be an indication that an irreducible minimum afhtis so inherent to the human person that
they could not be waived exists. However, suchdaa is only at the cradle, and one must at thigesta
avoid any speedy conclusion”. Further, Frumet exaht rejects the idea (see at 447sq).

Msymetrically, many efforts are also undertakenriteoto oppose as invalid all legal usages of tBé®H
that ignore such presumed specificity. See for etanthe way significant trends of French legal
scholarship have criticized the Constitutional Colmrecourse to the HDP in the field of sociahts,
on the basis that it induced contingency in thisadiite principle; B. Mathieu, in N. Lenoir, B.
Mathieu, D. Maus, eds., Constitution et Ethique rBéalicale (Paris: La Documentation Francaise,
1998), 50-51 : “L’extension du principe de digrétées droits sociaux que le Conseil constitutiomnel
opéré dans une décision postérieure, conduit &geotnon plus la personne humaine mais l'individu,
aux prises avec les contradictions et les tensionshamp social. Le principe de dignité perd aties
sa spécificité, il est dilué, rabaissé au niveas algres droits sociaux avec lesquels il entresador
concurrence”).

1128 Mathieu, ‘Pour la reconnaissance de ‘principesritiels’ en matiére de protection constitutiofmel
des droits de 'homme’, (1995) Recueil Dalloz, 211.

1138, Mathieu, ‘La dignité de la personne humaineelgdroit ? quel titulaire ?’, (1996) Recueil Daljoz
282; see also N. Lenoir, ‘Bioéthique, Constitutieidroits de I'homme’, (1995) Diogéne, 13, at 26:
“the dignity principle is of an absolute natureis'means that it cannot be subjected to any résimi;
unlike the other principles, those who found liEest; and at 29: “As a source of new specific right
and as a general principle of absolute nature, hudignity appears to be the indérogeable right par
excellence”.

e V1 Fabre-Magnan, above n 79, at 13; and also Moirgabove n 112 at 26 : “Every man is all
mankind’: the famous phrase by J.-P. Sartre sunz@arthe legal and philosophical scope of the
dignity principle, in that it is to be distinguighé&om all other existing legal principles”.
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consider human dignity as a right in order to oppose the idea of its renounciapbitit
an even more convincing manner. What is of intefi@sthe sake of our demonstration
in these elements is the justification that thanalfor the HDP’s specificity rests upon:
how do these trends of scholarship argue in fa¥dh® idea according to which since
human dignity is inalienable, its bearers cannobumce it? Yet again, | believe that the
grammar of statutory dignity provided with manyrattive and strategic features that
enabled the conceptual operation that consistedtrarisposing its inalienabilist
dimension to contemporary dignity. In this respécseems quite justified to consider
the so successful contemporary concept of humamitgigs a mere reappraisal of the
ancientdignitasone.

There indeed is no doubt about the fact thaghitasis inalienable. Be it in its Roman or
medieval version, in contemporary law of profession of citizenshipdignitasis by
definition exterior to and out of reach of the widual. Thedignitasbearer appears to
be a merely temporary repository; as a vulgar mostee is implacably submitted to
dignity’s brilliant eternity and intemporality. Oa@gain, this particular magic operates
thanks to the fact that whdignitasreally is linked to is the function and not the-gm.
On such bases, it can be argued that such a tetlaioceptual construction has been
copied in contemporary legal thought. By many medresan be argued that the notion
of humanity has been used as a mediator betweendhiédual and human dignity. As
an abstract concept that has to do with eternityiar@mporality, humanity may well be
described as deposited within each and every oms.dBut at the same time, humanity
remains unchallenged by individual disappearar@eis is eternal and intemporal. In
other words, ‘dignity’ in the contemporary HDP isked to humanity, but not to
individual men and women. This allows for the notaf humanity to play the same role
that specific (social, professional, religious...nétions used to play in the ancient
concept ofdignitas Its mission is to operate as a mediator betweeividual and
dignity, and make the latter insusceptible of beiignated by the form¥. Since
human dignity relates to humankind more than itsdt® the human individual, it
remains out of the latter's red¢h she cannot renounce it, she is stuck with.it

"3t is the case for example of B. Edelman, ‘La digrde la personne humaine, un concept nouveau’,
(1997) Recueil Dalloz, 185.

H%see B. Lavaud-Legendre, above n 105, at 1BBhé respect due to dignjtydoes not refer to the
respect due to this or that individual as much @eés to humanity in its entirelty throughout h&s.a
consequence, it would be problematic to legally pensate the infringement on the dignity of an
individual, for the dignity of the human person yrims at the dignity of all the members of the
human genre”.

7B, Lavaud-Legendre, above n 105, at 136 refers ¢ormept of ‘fundmental dignity’ as opposed to
‘actuated dignity”: “Fundamental dignity designatas inavailable quality of every human person. It
constitutes a fact that is out of reach of man:digmity enables to distinguish him from thingsves|
as animals”. These two notions are in fact borroteeB. Maurer, Le principe de respect de la dignité
humaine et la Convention européenne des droitshdenime (Paris: La Documentation Francaise,
1999.

H85ee: B. Edelman, above n 114; and also M. Fabreaitagabove n 79, at 21: “in fact, the HDP... does
not have the protection of a particular person asr&zon, no more than that of a particular grofip o
persons; it aims at protecting humanity in general”

"9We borrow the expression to E. Heinze, Sexual @ateon : A Human Righ{Dordrecht: Martinus
Nijhoff, 1995), at 143: “fundamental rights... maytrime so readily compromised. They may not be
taken away (e.g. by force) or even ‘contracted’ wéeg. by consent). We are ‘stuck’ with them, for
we are ‘stuck’ with our humanity”.
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The previous paragraphs do not stem from absthagtitd of fancy. They rely on an
analysis of positive law. Indeed, the modes oforam) they describe are precisely the
ones that ground a number of normative solutiocs s1$ ones that are both explicit and
frequent in German law. The Federal ConstitutioBaurt has made it clear that the
HDP, as the cardinal point of the “objective ordéralues? against which the entire
German legal order rests, does not refer to thiwitheal but to the human spectés
Similarly, the Federal Administrative Court has magixplicit statements as to the
impossibility of renouncing the HBP. The French Council of State reasons in a very
similar fashion as it upholds municipal orders piodng dwarf-throwing shows in
accordance with theommissaire de gouvernemsnplea that: “the respect for human
dignity, absolute concept if any, can not accomnmda any kind of concession
depending on subjective appreciations’ In these examples, the human dignity it is
referred to is human dignity intended as a qualftthe whole species, of humankind —
and not of the sole individual. Another French c@semore enlightening in this
perspective still. At the beginning of the 19908 Benetton Company decided to go
for yet another provocative advertisement campaigis, time, the photographs that
were used represented body parts that were tattti® Positive’. AIDS patients’
associations as well as the public opinion wereéegsfocked by the ad; and the former
eventually sued the company —and won their case¢h&Benetton company was found
guilty of exceeding the limits of freedom of ex@ies in that it recoursed to “degrading
symbolic of stigmatization” that injured “the digyiof people who implacably suffer in
their flesh and soul”, by “provoking or accentugtat their expense of phenomenon of

exclusion®?*

What is most interesting in our present perspecttvghe technical fact that the
petitioners in this case actually had no link wbater with the incriminated
photographs: none of them had posed for the phaphgrthe campaign was based on,
none of them had a relationship with the Benettom@any. Therefore, the court could
well have dismissed the case, on the basis thatleth@ grounds chosen by the
petitioners (a violation of their right to the resp of private life) was inappropriate for
condemning offenses that had nothing to do witlsehgarticular individuals. However,
the court decided differently, and judged that teditioners’ sole membership of
humankind constituted a sufficient ground for treurse of action; it thus admitted the

1200n this notion, see O. Jouanjan, ‘La conceptioanadinde des droits fondamentaux’, (1998) Actualité
Juridique Droit Administratif, special issue, 44.

121gverfGE87, 209 (1992): “Human dignity is not only the ividual dignity of every person, but also
the dignity of the human being as a species. Ewetytpossesses human dignity, regardless of his
characteristics, achievements, or social statussettwho cannot act in a meaningful way because of
their physical or psychological condition also pssshuman dignity. It is not even forfeited by nmegean
of ‘undignified’ behaviour; it cannot be taken awlagm any human being” (English version in in S.
Michalowski, L. Woods, German constitutional lawheT protection of civil liberties (Dartmouth,
1999), 99).

122BverwGe 15 déc. 1981, cited by P. Frumer, above n 10868at(in English in S. Michalowski, L.
Woods, above n 121 at 105 : “This violation of huntignity is not excluded or justified by the fact
that the woman performing in the peep show actauntatily. Human dignity is an objective,
indisposable value, the respect of which the imtligi cannot waive validly”).

2P Frydman, conclusions on C.E., Ass., 27 oct. 1@9% de Morsang sur Orge et Ville d’Aix en
Provencein (1995) Revue Francaise de Droit Administratt#09.

124Cour d’Appel de Paris, 28 mai 1996, (1996) RecDeiloz, 618, commentary by B. Edelman.
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case and eventually upheld their views. As it hasnbcommented: “before the court,
the patientsassociatiorishad argued that the photographs excluded them fh@m
community of humans. In other words, they did Hate their action on the grounds of
private life, but on that of humanity. Hence thmutlle consequence: on the one hand
their demand became perfectly admissible for thely alaimed to be recognized as
members of humanity, and on the other hand, digpigvailed over freedom of
expression?,

Conclusion

As he diagnosed the obsolescence of the concdmnalr in 1970 and explained it by a
wish of the individual to free herself from institans, sociologist Peter Berger insisted
on the precariousness of the situation this resulé’®. He then warned that “the
contemporary mood of anti-institutionalism is uelik to last... Man’s fundamental
constitution is such that, just about inevitablg, wiill once more construct institutions
to provide an ordered reality for himséff. Future developments proved him right, for
it does seem that the recent successes of theHEfalhave amounted in constructing
Humanity as the new institution. Such a returnhef tepressed further corresponds (as
Berger had also foreseen) to a return to honooifasas, as this paper has tentatively
argued, the contemporary HDP is but a mere resggdrail ancientdignitas Hence
current legal conceptualizations and usages oHiD® are only erroneously seen as
derivations from post-WWII dignity; rather, they stend from the olddignitas
essentially statutory more than humanist. Sucls@ndtion is crucial: the HDP is not all
about human rights.

In the most contemporary version of the HDP, hutyathius corresponds to the status
at which the individual has been admitted or eledatHowever, and by definition,
statutory dignity may be withdrawn. French dwarf Wackenheim, as a matter of fact,
has pleaded that the famously upheld prohibitioat thffected his professional
demonstrations amounted in a violation of his dignand Ms Jordan (the South
African prostitute), M. Senanayake (the French yahdNitness who wished to refuse a
blood transfusion) and MM. Laskey, Jaggard and Br¢ive English men who engaged
in sadist-masochist relationships) are most liketger very similar impressions. Here
lies the most crucial aspect of the problem: go#sible to ensure that the contemporary
HDP, in that it shares so much with ancidignitas has positively and for good parted
with its inherent contingency and fragility (its rabitionality)? How is it possible to
simultaneously construct dignity as a status aradantee that no one will be stripped of
it'282 If dignity primarily refers to (moral) duties arfégal) obligations, what is to
become of those who refuse to comply with those?

1258 Edelman, above n 114 at 188.

12%p_ Berger, ‘On the Obsolescence of the Conceptasfoldr’, (1970), European Journal of Sociology,
vol. 11, repr. in M.J. Sandel, ed., Liberalism dsdcritics, (Oxford: Basil Blackwell Publisher, 89),
149.

127 pid., 158.

128This question is all the more complex as we pasmfrthe simplistic and incomplete humanistic
approach according to which all man are human aod teserve dignity. As Agamben’s reading of
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It is because there are no clear-cut answers tstigne of such utmost importance that
it does matter to figure whether or not the HDRohgk to the human rights paradigm.
Shall one see it as linked to the promise of 194B hen are born equal in dignity and
rights”), or as the result of a democratizationgess that would against all odds have
applied to an institution central of thhencien Régim® Is it a humanist and inclusive
answer to the question asked by Primo Léfvithis is a matf®) or an injunction that
would permanently weigh on men and women and thtlger resembles a Saint-Just
inspired aphorism (no liberty for the enemies beity; no dignity for the enemies of
dignity)?

Levi's testimony recalls, “One must acknowledge thsufficiency of the two opposed theses built
upon Auschwitz: that of the humanistic discoursat taffirms that all men are human, and that of the
anti-humanistic, that wishes to reduce the qualityhuman to some men only. The testimony says
something quite different, possibly summarized‘agen are inhuman men”, or more accurately: “men
are men in that they testify for the non-human™: A&jamben, above n 103, 132. For, indeed, (at 47) :
“As for Levi... the nature of the experience to whibh was called to bear witness was never in
guestion. ‘Actually what interests me is the digrand the lack of dignity’ (Levi)... The new ethical
material that he discovered at Auschwitz allowedrfeither summary judgements nor distinctions and
whether he liked it or not, lack of dignity haditterest him as much as dignity. As suggested by th
ironically rhetorical Italian titléSe questo € un uonfliterally ‘If this is a man’, translated as ‘Suval

in Auschitz in English), in Auuschwitz ethics begirecisely at the point where the Muselmann, the
‘complete witness’ makes it forever impossible igtidguish between man and non-man”.

129G. Agamben, above n 103, strikingly insists ondhaditional (and uncategorical) form of Levi's éitl
(If this is a man) (at 47). In other words, he remingshow complex it is to affirm that it is a man,
precisely because there is a stage of sufferingdagdadation beyond which “dignity and self-respect
have become useless”, “concepts [that] make nes€as63-64). Hence: “This is also why Auschwitz
marks the end and the ruin of every ethics of dygahd conformity to a norm. The bare life to which
human beings were reduced neither demands nor reosifio anything. It itself is the only norm; it is
absolutely immanent. And the ‘ultimate sentimenbefonging to the species’ cannot in any sense be a
king of dignity. The good that survivors were abtesave from the camp —if there is any sense of
speaking of a good here- is therefore not digritythe contrary, the atrocious news that the sangv
carry from the camp to the land of human beingrexigerly that it is possible to loose dignity and
decency beyond imagination, that there still is Iif the most extreme degradation”.
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